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ABSTRACT 

The assistance program to American Indians enrolled 
in public schools, known as the Johnson-0 'Malley (JOM) Program, has 
drawn increasing attention in recent years for Indian people, the 
general public, and the Bureau of Indian Affairs (BIA). This has 
resulted in the need for changes in the BIA Manual and the Code of 
Federal Regulations (CFR) material dealing with these programs and 
funds. Beginning with the passage of the JOM Act in 1934, this 
document explains the original act and its revisions, including its 
initial intent. Up to the FY 1975 appropriation, the position pf the 
Administration and Congress has been that the JOM program is intended 
for public school Indian children who live on or near reservations. 
There has been, though, considerable expression of a desire to expand 
the program beyond the present eligibility restrictions and to 
include Indian children wherever they may live, so long as they are 
from a federally recognized tribe. The BIA has instigated assessments 
and audits aimed at improving the JOM program and is now working to 
change the CFR so that it better reflects the many changes that have 
been and may be made relative to the program. The report includes 
many of the various memos^ drafts, proposed budgets and legislation, 
and reactions to proposed regulation changes. These cover special 
education programs, authority and definitions, contract eligibility, 
community participation, and general contract requirements. (KM) 
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FOREWORD 



The progrom of assistance to Indians enrolled in public schools, 
coumonly referred to as the Johnson O'Malley Program, has drawn 
Increasing attention In recent years from Indian people, the 
general public, and from the BIA. 

This has resulted In the recognition of the need for changes In the 
BIA Manual and CFR material dealing with the programs and funds 
administered under the Johnson O'Malley authority. 

The historical account contained In this document will, it Is 
hoped, assist Interested persons to understand the significance of 
past developments, and the rationale for the current situation. 



Dr. Clennon E. Sockey 
Director, Office of 
Indian Education Programs 
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AN OVERVIEW OF DEVELOPMENTS 

An Act authorizing contracting for certain services to be provided to eligible 
Indians, (the Johnson 0 'Mai ley Act), April 16, 1934., as amended by the Act of 
June 4, 1936, was implemented by Part 33, Title 25, Enrollment of Indians in 
Public Schools , 

Authority under this Act was quite broad, but the regulations in Part 33, 
Title 25, limited expenditures to eligible public school districts containing 
large blocks of non-taxable Indian -owned land and large numbers of Indian 
children. 

I' 

* The origine'f intent was to transfer Indian students from federally operated 
schools to public schools and to reimburse the school districts for loss of 
tax revenie and to enable them to provide the same basic education program to 
Indian .st?;±.nts that public schools were providing to all other students. 

Stated BIA and Departmental objectives were to encourage and assist Indians to 
"^ter tht^ ^Tiainstream of American life" - adopt the non-Indian culture - become 
"self-sufficient." 

Once the transfer to a public school was accomplished, little attention was 
given to educational progress of the Indian students; Indian parents, generally 
were not sufficiently aware of specific educational needs of their children, 
and most parents assumed that if their children stayed in school, "everything 
would be alright." 

In 1957, some public school districts became eligible to receive funding under 
P.L. 874 because of "Indian impact" - loss of revenue because of non-taxable 
lands, and their obligation to educate Increasing numbers of Indian students. 
At first, it was thought that no more "Johnson 0 "Mai ley" funding would be 
necessary. 

However, two factors were soon recognized: 

(1) In school districts composed almost entirely of Indian land 
with little or no tax base, P.L. 874 payments and other income 
were insufficient to operate schools. 

m 

(2) Cost of operation in isolated areas was far greater than in 
more populous areas, and the Federal Government has recognized 
a special responsibility to help meet these costs (see attached 
statement - Secretary of the Interior). 

Therefore, "Johnson O'Malley" payments were continued. The regulations, last 
revised in 1957, do not adequately define contracting authorities, do not 
clearly establish responsibilities, do not provide for monitoring, and 
auditing contracts, do not relate to contracting with Indian groups and do 
not provide for Indian decision-making. . 

This has created real difficulties in administration of the program and has 
pointed up the urgent need for revision of these regulations. This need was 

1 
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further pointed out by the court cases* including the Natonabah, Molly Hootch 
and Denetclarence cases, which were filed alleging misuse of JOM funds. An 
Even Chance Study and Report made in 1970, and the Office of Survey and Review 
JOM Audits which were requested by the BIA starting in 1971. 

The Kennedy Sub-Committee Report also dealt with Indians in public schools. 
It was from this effort that the Indian Education Act of 1972 was passed. This 
Act established the Bureau of Indian Education in the Department of Health, 
Education and Welfare, USOE, and legally created another Federal Agency to deal 
with the education of Indian children. Thus far, the USOE has dealt extensively 
with urban based Indian populations. 

Another factor which pointed to the need for making the regulations more defi- 
nitive and explicit came as a direct result of the emphasis on local Indian 
participation and decision-making . Until about 1971, the program of assistance 
to Indians in public schools was determined almost entirely by agreement between 
BIA program officials and public school officials, either at '':e State of local 
district level. A change in direction was effected through discussions with 
Area Offices and directions regarding procedures contained in memoranda of 
February 22, 1972, and June 26, 1973. Starting in 1971, locally elected Indian 
Advisory School Boards began making their wishes known and this resulted in the 
court suits mentioned above. An Even Chance , etc. 

These actions clearly pointed out the need for authorizing funding for special 
need programs - programs relating more closely to the financial needs of the 
parents , and the educational needs of the Indian students rather than programs 
simply related to the financial needs of the public school districts . Present 
JOM regulations are almost entirely related to the school districts ' 
financial needs . 

Another reason for revision of the JOM regulations was the recent emphasis on 
contracting with Indian groups for the administration of JOM funds. Present 
regulations do not allow sufficient latitude in these contracts, although Indian 
groups have now contracted for administration of this program in North Dakota, 
South Dakota, Nebraska, New Mexico, Minnesota, Wisconsin, and California, and 
other groups are seriously considering submitting proposals. These contracts 
represent another step toward Indian control and decision-making . 

The current effort at revision of the JOM regulations was begun in 1972. 
Since then^ at least 14 drafts have been written. In February 1974, a proposed 
revision was published in the Federal Register and comments were solicited. 
Comments were received from many sources, and a Committee was established to 
review the comments and revise the proposed regulations. In this process 
several opposing viewpoints emerged. These included: 

(1) Service extended to Indians "throughout the U.S." vs. limiting 
services to Indians "on or near reservations." 

(2) Service extended to tribal and Indian corporations operating 
private schools vs. limiting services to public schools. 

(3) Service extended to pre-school programs vs. limiting services 
to programs which public schools have authority to operate. 
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(4) Priority given to "special need" programs vs. priority 
given to "basic support" programs. 

(5) Services to be for "exclusive benefit" of Indian students 
vs. service which might invovle some non-Indians. 

(6) Approval by Indian Advisory Boards of all JOM programs and 
expenditures, vs. approval of special need programs only. 

To compliment and lend direction to the efforts at program revision, the 
Bureau has been developing an evaluation design and process for the Johnson 
O'Malley Program for the past two years. The first part of the program was 
devoted to determining the overall scope of activities and accurately des- 
cribing progress. One Area Office (Muskogee) has developed and tried out an 
Area level evaluation process. The Central Office has developed a tentative 
evaluation report form and is in the process of reviewing It critically 
relative to revisions and further tryouts. 

Due to the extreme complexity of the program, it is anticipated that it will 
take an additional two developmental years before adequate recurring evalua- 
tive data becomes available. Nevertheless, a beginning has been made to 
develop evaluation data that reflect benefits to Indian children participating 
in JOM activities in public schools. There has been improved fiscal account- 
ing procedures at the Central Office level of operation in order to develop 
more reliable and up-to-date information. All of these activities have pro- 
vided a stronger data source for the Congress and the Administration. For 
example, an extensive survey of educational need relative to the JOM program in 
California was conducted and this provided a sound base relative to the return 
of this state to the program. Also, an extensive national survey was made of 
needed construction in public schools in which significant numbers of Indian 
children were enrolled. This has been provided to the Congress and the admini- 
stration for purposes of planning new construction. 

Recently, the Bureau conducted a review of the JOM program to determine the 
possible conflict or duplication regarding the Title IV program in USOE (Indian 
Education Act of 1972). This report revealed that as administered, there was 
no conflict or overlap of program. Currently, the Bureau is working jointly 
with Title IV personnel on an indepth survey of education of Indians in public 
schools. The results of this should be available sometime this coming fall. 



SUMMARY 

Up to now, the position of the Administration and the Congress has been that 
the JOM program is intended for public school Indian children who live on or 
near reservations. The 1975 Fiscal Year appropriation is based on this 
position. 

The basic legislation, which dates back to 1934, is flexible and could be in- 
terpreted differently so as to include Indian children living in cities and 
towns removed from a reservation land base. 

There has developed considerable expression of a desire to expand the program 
to go beyond the present restrictions on eligibility and to include Indian 
children wherever they may^live, so long as they are from a federally recognized 
Q >ibe. 
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There has been legislation enacted by the Congress, {Indian Education Act of 
1972), to generally liberalize Federal support to Indian education. There is 
pending legislation relative to expansion and changes in the JOM program. 
Possible new needs have emerged. 

The Bureau of Indian Affairs has been changing the JOM program and has insti- 
gated assessments and audits aimed at 'Improving the situation. They are coope- 
rating with a joint USOE study of the public school education of Indian 
children. They are now working to change the Code of Federal Regulations so 
that it better reflects the many changes that have been made and may be made 
relative to the program. 
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. (PuWic^-No, a67r73d Congressjt ^ ^ . - 

V (S- 2571) • p.,^ 



M ACT ^ 

. • • • * 

' ^ • ^- ■ . 

Authorizing the Secretary of the Interior to arrange \dth States or Territories 
for the education, medical attention, relief of distress, and social velfaxe 
of Indians, and for other puirposes. 

Be it enacted by the Senate and House of Representatives of the United States 
. pf America in Congress asserrJoled ^ That the Secretary of the Interior is hereby 
authorized, in his discretion, to enter into a contract or contracts with any 
State or Territory having lee^Ll authority so to do, for the education, medical 
attention, agricultural assistance, and social velfare, including relief cf 
distress, of Indians in such State or Territory, through the qualified agencies 
of such State or Territory, and to exyend under such contract or contracts; 
moneys appropriated by Congress for the education, redical attention asgricul- 
tural assistance, and social velfare, including relaef of distress, of Indians 
in such State. - - ' 

« 

Sec« 2. That the Secretary of the Interior, in nakirig any contract herein 
authorized with any State or Territory, naay permit sxch Sta't,e or Territory to 
utilize for the purpose of this Act, existing school buildings, hospitals, and 
other facilities a and all equipwent therein or appertaining thereto, including 
livestock and other personal property ovmed by the ebvernncnt, under such terms 
and conditions as may be agreed upon for their use aid maintenance. 

Sec. 3- That the Secretary of the Interior is hereby authorized to perform 
anj*- and all acts and to raake such rules and regulations, including ainimvun stand 
ards of service, as way be necessary and proper for the purpose of carrying the 
provisions of this Act into effect: Provided , That such minijnum standards q€ 
service are not less than the highest maintained by the States or Territories 
vith vhich said contract or contracts, as herein prcfvided, are executed. 

' Sec. That the* Secretary of the Interior shall report annually to the 
Congress any contract or contracts made under the piovisions of this Act,^ and 
the moneys e^cpended thereionder* • , . 

Bee, 5* That the provisions of this Act shall nqit apply to the State of 
•Oklahoma. * * * • • 



Approved, April 16, 193^. 



(COFjT) 
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— Inclions 

PART 33— >EMROlLM€MT OF INDIANS 
IN PUBUC SCKOQIS 

to:. 

99.1 S:>«|!nl lions. 

93^ Public ACkoolcnronmcnt. 

93.3 State fichool 1ms. 

93.4 Contracts wttb (lUbllc Schools. 
33.^ Cenerxt rttf|ia£r«n)€X)ts ror««nti8et$. 
93.4 SMblic »cko«ll IM of FMta]»l icliCMl 

property. 

l^oTMOttTT: Tha prnvwions of this Pan 93 
ti&uad vnder «cc 3. 49 Stet. 506. M 
95 V^.C. 454. uoteto oiherwUe noted. 

SMftCft.: The pmrtsions of tbti Part 33 
appaar at 22 P.H. 1CS3B. Dec ». 1997. unieia 
eiharwtSfe no^eci. 

• S^^-^ PeiinitfiiM 

Whenever used in this part the tcrms^'^ 
^fmcd in this section shall have -the 
nwanlns herein stated: 

Ui -^ate- means the State. Terri- 
Vckxtm or school dislnct e(»ntracttn9 for 
the caticaiion Ht Indian children. 

ib^ A •^school district" is ^ho 
unit of fjchiool a^BMnlstration as dafinad 
by \Xm laws of the Stale tn which H is 
locaUd. 

S :t3^ Putilic: tfclMM>l cfsroTlmcnt 

Cnrollnaent of Indian children In mib<» 
He schools shall be erKourated where 
suelk sdkodls ujt adequale and accessible. 

(33*3 State scJtnullaw** 

All Ind]tet\s as cltimts of State 
whereSn they reside shaiU be amenable 
to the school laws of such State. Em- 
ployees o{ any State may be permitted 
to esTter upon ituiian tribal lands* res- 
crvaiions. or alletments therein ia) to 
Inspect aductjonal cork|ttions or (b> to 
enforce the penoUiefi of Status compulsory 
schoc^ attendAHce laws against Indian 
children, and parenl^. pr other persotir 
In loco paitntis. wCcepi the pro- 
visions of -this Section £hall not dpply 
to Indians of any i/lhe. in which a duly 
constituted Qoveming body exists until 
sudi body has; adapted a resolution con- 
fetrtfng to ^uch af pli^^^i:!. 

SUt. 962; 2& U. S. C. 2311 
§ Corttrad* w'Hh pnMiesefMHiU: 

Ca) Contracts may be entered Into un- 
der the prtATlSiuns of the act of April 16. 
Idi4 Ha Stat. S35>. as amended b^ ihc 
act or June 4. 1936 <4s Stat. rtse. 25 
U. S. C. with the authortties of 

any St^ite -i^r th^ ed^icMion of Indian 
chiklr«Tk of one-lourth or more decree 
Indian blood, un>less ej^ecspted ^ iaw.and 
to expend under such itisncracts m^tnirr« 
appr^iiftted by Cohgri»igs forsiuch our- 
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poses and to permit the use of existing 
Federal Indian aciiool facDlUcs and 

. equspmeni by the lacal school authoriitses 

1 onder such terms as may be aoreed upon. 

y t^) The program will be administered 
"ko Acc^mi^idfift unmet financial need$ 
of ichoot dj^tricfts.r^i^SlSp'tl^^ 
<y la rge bliMls^i^j^n^stable Indian* 
wfisi. iffl5S?j:tyLiafl^j|iHr »nd" teii- 

Viiveiy large numbers of Indian children 
which create snxiottons which local funds 
ate jnadequate to m«ei. This Feden^l 
aaaistonce proaram shall be based on 
tiie nead of the district for suppten^nul 
funds to maintain an adequate school 
r«:ior evidence of rer^nable tax effort 
and receipt of all other aids to the dis- 
trict without reflection on the status of 
Indian children. 

(c) When school districts educating 
Indian children are elifibte lor Federal 
aid under Public Law 97^. 8lsi Canftress 
(€4 Slat. 1100). as amended, supple- 
mental aid under the act of April 16. 
Id34. supra« will be Umtted to meeting 
educational problems under ejctraordt- 
xiary or ex^'jeptional circumstances. 
192 r.R. 10533. Dec 124. i«57. as amen«lcd aC 
33 Fit. 7ft0&. Sapt^ 13. »5ai 

S Cenend raqiiirewientii for con* 

traefeft. 

(a) Slate plan. To become eligible 
to participate in contract funds a State 
shall formulate a plan for rhc distribu- 
tion of contract funds to local school 
itnits. which shall be acceptable to the 
Cosidinissioner of Indian AfCatrS or his 
authorized representaTivc. 

lb) Budget eslm^tes ond ^reyorts. 
Each State having a contract covering 
education in accordance vrith this part 
shall submit such budgets, esiimatas* and 
reports as may berec^uii^d by the Cora- 
missioner of Indian Affairs or his au- 
thorized representative. 

Contracts shall specify Oiat educsdion 
for Yndian childTCit in public schools 
9dthin the Stale shdll be provided upon 
the !^ne terms and under the same con** 
ditians-that apply to all other clUzena 
of the State. 

td> tfniform applicaiJon a/ Sfatr law. 
States entermg Into 0 contract underthc 
provisions of this part shall a^r^e that 
schools reeeiving Indian children, in- 
cluding those coming from Indian reS- 
errations. shall receive all aid from th$ 
State, and oiher proper sources otber 
than -TMs Contract, which oth^r similar 
schouta of the State are atrtttled to re- 



ceive. In no instance shall there 
rtisci-imination by the State or sufcc* 
sion thereoi against Indians or in 
support of schools receiving su^Cn 
dlans. and such schools shall recc 
State and olher non^lndian Burc 
funds or aid to which schools 
entH;icd. 

(e) Educational standards. The St 
shall provide in all schools that h: 
Indian pupils adequate standardb 
educational service, such stanclavds 
be equal to those required by the St 
In respect to profesiUoral prepdr:ition 
teachers, school ^uipmerrt< and cuppl 
text and library boa>ks, arid construct 
and sanitation of buildinss. 

if) Federal cooperaiion and insr 
tton. Schools in which Indian child 
arc .enrolled shall be open to visits 
observation and consultation by duly 
credited representatives of the Fecl& 
Government. 

tg» inspection 0/ programs. 
State having a contract corerin;: edu 
tion in accordance with th^ part si 
make available to duly acctediicd c 
ployees of the Bureau of Indiati A;r: 
such records and reports as m^* be r. 
essary to enable them to conduct insr- 
tions of the school program related 
the contracts. 

§ 33d6 Public school use of Fcdfi 
school property. 

The use of federally owned Aclll 
for public school purposes n>sy te 
thorlzed when not needed for Fed! 
activities. .TransfCLs of title to s 
facilltle* may be arranged ur4ctbr 
provisions of the act of June 4. 1953 
Stat.41). 

la) Insurance covefing nontx'ncnd 
property. When nonc^xpendali?e G 
ernment properly is turned over to pu 
school authorities under a porx.nt. 
pemittea shall insure such p. i p- 
agatnst damage by 5re. windstorm, 
tornado in amounds and vi^itlh corr.pa 
•sahstactory to the supcrkntcr.dent 
DilhtT in ^har^e ot the Indian arte 
charged with responsibilitjf lor U:c p: 
crty. m care of damage or dostruc 
of such property by Tire, wlni1st:>mt 
tornado, the insurance tnoncr coKci 
^insW be expanded only (or repr.lr or 
placement of feuch property : olhur 
ln&*orancc proceechs shall he rcnililei 
tlh^eAureaii. 

(b) ASojofen a nee of bmidlntjs. 
Siatn shall r»ainlam the f^rotarty 1 
reasonable state of reparfr. 
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. CHAPTER 1 

AUMINISTPw\Tr/E OI?G^?!IZ\TION 

Section 101 ■ G eneral Informati on RGl ativc to P rogra n. 

•01 Objectiv es. The basic educational objective of the Bureau of Indian 
Affairs"is to assure adequate educational opportunities for all 
Indian children of one -fourth or more degree of Indian blood within 
the continental United States and Alaska. This basic objective 
Includes the following: 

A* To obtain school facilities for eligible Indian children not 

nov; in schools 

\ • . * 

(1) To increase enrollment of children in available public andS 
Federal schools, 

(2; To secure construction of needed school plants through 
applicable laws and appropriations, jpor exawple^ Public 
' Lav7 BlSj 6lst, Cong. (61^ Stat* 967) as ajnewJed August 8^ 
1953 (6? Stat. 522), and Navajo-Hopi Rehabilitatioft Act^ 
8lst Cong. (6!^ Stat, hh) . 

,0) To provide temporary facilities to meet cwisrgency situation 

. iU) To initiate other less traditional arrangements for pro- 
viding educational oportunities for children in isolated 
, family units i 

B. To carry out an effective program for children in Federal 
schools designed to prepai'e Indians for successful living, 

(1) To develop in children basic academic skills, 

(2) To give children an understanding c£ the social and 

; economic world and to help them secure l^i^proved stands^rds 

of living I 

.(3) To develop understandings and' practices which vill assure 
optirfttom health* 

(li) To provide vocational ireining which will qualify youth 
for Gainful ewployw^nt. 

(5) To provide adequate training for students desiring; to 

enter special schools ^^ad institutions of higher learning. 
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(6) To make available financial aid and other assistance to 
qualified students seeking adv^jc^ed training* 

(7) To provide guides for planning and <iowiucting local 
school programs based on the needs of children. 

(8) To develop materials and teaching aids. 

(9) To provide opportunities for professional grotrth of 
employees through in-se3Pvice trainingr^ co3iferences^ 
seminars^ workshops^ meetings « advaurwed courses • 

(10) To provide for research and sur'/e/So 

(U) To provide technical consultation in g^aidance, health 
education, hanae living and other fields, 

C« To secvr^? :Cor all Indian children the educational opportun- 
ities , v:vided for other citizens through our system of public 
education, 

(1) To transfer the operation of Federal schools and school 
plants to public school districts through orderly pro- 
cedure, 

(a) To secure the active parliciparfcion of local Indians^ 
employees, and public school officials and patrons 
in all phases of the transfer. 

(b) To propose transfers to local school districts title 
to school lands and prop&rty, 

(2) To assure adequate educational programs in public schools 
enrolling Indian children ♦ 

(3) To provide financial aid to 'qualifying public schools, - 

D, To develop on the part of Indian groupS;^ State and local 
school officials recognition snd accept smce their full 
responsibilities for the education of Indians. 

(1) To furnish adequate infomafcion concerning responsi- 
bilities and pertinent fa^tts needed for determining 
decisior^s, 

(2) To cooperate vjith ather groups in forpoulating principles 
Q • underlying responsibilitias, 
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£. To retain the s^luable elements of Indian life and to strengthen 
the prid€^ of ladian gnoups and the recognition by non-Indians as 
to the contribution of the Indian heritage to the iiational life. 

(1) To include information regarding the various In^iian cultures 
in th© school curriculuta. 

(2) To interpret Ir>dian cultural values to non-Iwdian groups, '^^^ 

F. To secure regular school attendance of all Indian children until 
they graduate 0 

I 

(1) To ooopei^te with parent--teacher associations and local . 
organizations in securing acceptance by Indians of re«pcpnsj.- 
biJity ^or regular attendance. 

(2) To co-operate with officials in securing enforcement of 
applicable attendance laws when other means failo 

G. To appraise periodicallly the need* for boarding schoolSo 

(1) To accept applicants for boarding schools on tha basis 
of established criteria and admit only those for whora 
adequate provision cannot otherwise be niad3<, 

(2) To close hoarding schools which established criteria 
indicate are no longer needed. 

,02 i^^^thsflj^v. Administration of the Indian School Service is vested 
in the Ccmrois sooner of iTdiaa Affairs, Subject to the direction 
of the Secretary of the Interior, (Act 35 Stat. 72; 25 U,S.C. 295) 

»03 fellex.- It.shftI], be the policy of the Bureau of Indian Affairs to 
acccimplich these objectives either* directly or by arrangements with 
Stjates^ public or mission scfe^ools, Wherever adequate school facil- 
ities ai-'e available, XndiAtv children shall be enroB/Jled in the local 
public achoo\s. Inhere such facilities are not available, Indian 
children imy be el^rol3ed in Federal Indian schools.. 
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4. JOHNSON-O'mALIOT act, AFRXL 16, 183* 

The Johnson-O'Mallev act authorized the Secretary of Interior to 
contract with States or territories for tlie education, medical attention, 
agricultural assists nee, and social -welfare of Indians in im State." 
In 1936 the act •'va i amended to its present form. The amendment ex- 
panded the conti cting authority of the Secretary of tha Interior, 
giving him the authorfty to contract with State universities, colleges, 
schools, or with any appropriate State or private corporation,, agency, 

or institution. x i. -ii. j 

• The intent of the act as expressed m the identical reports submitted 
to each House of Congress, was to "arrange for the handling; of certain 
Indian problems with those States in which the Indian tribiil Me is 
largely broken up and in which the Indians ar© to a comiiderable 
extent mixed with the general population." The report noted that 
in many areas Indians are mixed with the white population, and there- 
fore «it becomes advisable to fit them into the general pubhicschool 
scheme rather than to provide separate schools for them. " The act 
thus gave legislative authority to the Bureau's policy of gradually 
turning over its education function to the public schools. The act 
also facilitated Federal-State cooperation by ma,kin^ contracts negoti- 
able at the State level rather than the local. It has become one of the 
primary means of Federal subsidization of Indian education. 

In 1935, California became the first State to contract for and under 
Johnson-O'Malley, and by 1940, contracts had also been negotiated 
with Arizona, M&iesota, and Washington." By 1951, 14 States and 

• H. leVt. 8M. Mar. 2, 1M4. and 8. Bept 811. Ito. VK 1W<. 

• FeUx Cohen. "Handbook of Federal Indian taw." IMO ad, p. Ml. 
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five districts within States were receiving $2,505,933 in Johnson- 
O'Malley funds. The estimated expenditure for fiscal 1969 is $11,- 
562,000, or approximately $174 per student."* 

Since the act's inception, the number of Indian students in public 
schools has increased to about two-thirds of all Indian students. Al- 
though the act brouj^ht about increased enrollment of Indians in public 
schoms, its success m meeting the educational needs of those students 
is open to serious question. 

why hasn't the Johnson-O'Malley act dealt adequately with the 
needs of Indian students? The problem lies not so much with the act 
itself, as with the manner in which it has been interpreted For though 
the language of the act is broad, its interpretation has been narrow, 
and therefore the intent of the legislation has not been realized. 

The Bureau of Indian Affairs, for example, has adopted a more re- 
stricted eligibility requirement than that suggested by Congress. Con- 
gressional intent was to service Indians in States ^^in which the Indian 
tribal life is largely broken up and in which the Indians are to a con- 
siderable extent mixed with the general populatic^n." The Bureau's 
policy is to serve Indian children (one-fourth or more Indian blood) 
"whose parents live on or near Indian reservations under the jurisdic- 
tion of the Bureau of Indian Affairs." The policy statement declares 
that ^^e tax-free status of land where the parents live will be the 
major consideration in determining the eligibility of the children." 

Despite the act's expres.'sed intent to deal only with Indian needs« 
the Johnson-O'Malley money has been traditionally used by school 
districts to supplement their general operating budget, thus benefiting 
all their students. The Code of Federal Regulations (1958) sanctions 
this use by stating that Johnson-O'Malley money can be used to meet 
the financial needs of those school districts which have "large blocks 
of nontaxable Indian-owned property * * * and relatively large num- 
bers of Indians which create situations which local fonds are inade- 
quate to meet." 

Use of the money for "meeting educational problems under extraor- 
dinary and exceptional circumstances'' is limited by regulation to 
those districts which receive Public Law 81-874 money to meet partial 
costs of normal school operation. (Public Law 81-874 funds provide 
"in lieu of taxes" money to districts which, because of the presence of 
tax-exempt land, need additional money for normal school operations.) 
With the inclusion of Indians in Public Law 81-874 in 1968, that law 
took care of some of the basic support money heretofore provided by 
Johnson-O'Malley. Yet the policy of the Bureau continues to place the 
tax-exempt status of lana as the prime determiner of Johnson- 
O'Malley eligibility rather than educational need." 

The Johnson-O'Malley money not used f '^r basic support (operation 
and maintenance) is used to provide lunches, transportation, adminiis- 
trative costs and — occasionally — special instructional services. Twenty 
to twenty-five percent of Johnson-O'Malley expenditures are for school 
lunches for Indian students, as compared to 3.8 percent of Title I, 
ESEA, expenditures for feeding programs. About 5 percent of the 

• BIA Branch of PQb!!e School Relations. 
»• H. Bcpt 8«4. Mar. 2, 1934. 
^ Indian AffaSra Manual. 62 JAM 3.5. 
« Indian Affairs Manual. 92 lAM a^S. 
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annual expenditure is for administration, an amount generally in line 
with expenditures for administration under the ESEA. Indian Edu- 
cation directors in State departments of education which hold John- 
son-O'Mallev contracts are paid out of the Jolmson-O'Malley appro- 
priation. The Bureau reports that in 1969, it budgeted 30 perc^.nt of 
the funds for "special services.'* • - u • ^ 

In some States, special services means providing bus service for 
Indian children. In others it means buying volleyball standards and 
tumbling pads. Some use it to pay oS the mortgage on a buSj increase 
teacher salaries, or hire attendance officers. In a few cases it is used to 
hire teacher aides and provide libraries and study halls for Indians, 
There is no detailed accountability of the use of the money. 

Today, 35 years after it was orieinally adopted, it is still highly 
questionable if the Johnson-O'Malley Act is fulfilling the intent of 
Congreiss. It is true that more Indians are in public schools, but it is 
doubtful if the needs of these Indian children are being met any more 
than they were 35 years ago. 

Conflict with Public Law 87Ji- 

One of the main problems with the act has been the conflict between 
it and Public Law 874. Public Law 874 provides funds for school dis- 
tricts which educate large numbers of children whose jparcnts live or 
work on tax-exempt property. The law became applicable to Indians in 
1958, and since that time, school districts educating Indian children 
have received compensation for the nearby presence of tax-exempt 
reservations. 

Congress never intended that duplicate payments should be made to 
the same school for the same purpose by two different Federal agencies. 
But often, both Public Law 874 and Johnson-O'Malley money do just 
that. The Federal regulation permits such use of Johnson-O'Malley 
money when Public Law 874 funds are insufficient for general school 
operations.'* Few local administrators are likely to admit they have 
enough monev for normal school operations when they know they can 
get more, and thus Johnson-O'Malley is continually drained for nor- 
mal operating budget purposes. 

Dr. Alphonse SeRnger of the Northwest Regional Educational Labo- 
ratory testified before the subcommittee that he had encountered at 
least one principal who admitted giving passing grades to Indian stu- 
dents only to keep them in school so the district could receive Johnson- 
O'Malley money. Officials from two different schools told Dr. Selinger 
there was very little they could do for Indian children, so thoy kept 
them in the school for the additional funds they brought into the 

Generally, though, the regulation limits Johnson-O'Malley funds 
to districts not qualifying under Public Law 874 and to those Public 
Law 874 districts in which there are "educational problems under 
extraordinary and exceptional circumstances." (To qualify under Pub- 

M HeAklDg* before the Sea Ate Sabeotnmtttee on Indian Edueetton, pt TI. 
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lie Law 874 a districfc must meet a 3-percent Impact requirement and 
Imve a minimum daily attendance of 10 federally connected pupils.)^* 
In practice, the money is used as a budget-balancing device for those 
districts receiving Public Law 874 money. Johnson-CrMalley makes up 
the difference between a district's education expenditures and its reve- 
nues after Public Law 874 has been included.^* 

When Public Law 874 became applicable to Indians in 1959, the 
Johnson-O'MaUey budget suffered considerably. The 1959 Johnson- 
0!l^ley am>ropriation of $7,953,000 was cut to million in 1?60. 
Although Jonnson-O^aUey and Public Law 874 serve different func* 
tions, Riblic Law 874 was, and continues to be. interpreted by BIA 
officials as replacement money for Johnson-O'Maaley. 

The problem with a school district replacing Johnson-O'Malley 
funds with Public Law 874 aid is that there is no guarantee the Public 
Law 874 money wUI be yi&sA to benefit Indian studenta Such money 
goes to the school district itselj^ and any bereft received by Indian 
children would only be indirect Johnson-O^alley funds, though, are 
supposed to aid only Indian children.^^ 

Congress also has no control over the use of Public Law 874 m<mey. 
School districts apply it in their operating budget as they see fit The 
Federal Goverxmfient is prohibited from selling standards for its use 
or requiring, for example, that it be used for special Indian needs. 

Fwahides Many Indians 

A most important problem with Johnson p^ railey is that, as pres* 
ently administered, it excludes from participation xndians who nave 
left the reservation. Thousands of such Indians now live in uri>an 
areas, where Indian children attend public schools. Their needs are 
being ignored just as much there as m rural ar^saa. In Minneapolis, 
MiiUL, for example, an estimated 10,000 Indians iive 111 the city. The 
Indian dropout rate in the city's public school system is more than 
60 percent^' Some 45,000 Indians live in California citics.'^^ The Indian 
dropout rate in some piiblic schools there approaches 10 percent* 
Most urban school districts are not eligible for either Johnson- 
OTtfalley or Public Law 874 because the Indian parents do not live or 
work on tax-exempt reservation. Thus these Indians are not eligible 
for the special-neeos funds Congress intended for txiem. 

A special case exemplifying Johnson-CMalley problems can be 
found in California, where some 80,000 Indians are now without 
Johnson-CMalley assistance. The first State to enter into a contract 

"Impacted ai«aa legiaUtlOtt rtMrt and neoninendatloii. prntis^A foi ^«ciutf Subeom- 
DittM oo EdoeatlOD bj tlift U<8. MpaHment of Be&ltti^ Sdneatlra, and Wclfara^ Aotfott 
1985. pp. 687-088. 

^Xnterrlew with ChtrlMi ZcUtfrt. BXA AaslMast ConaUnlOBtr ftr Sdoeaaon, lUsr tS. 
1909. 

^ 48 seat 696 (JohBBoivO'Man«r Act). 

"Minoesota State plan for tho odaeatloa of Zfidlan eMldr«2, :f«otA DepArtmiBt of 

XdDCfiUoD. 1969. 

** "Tbe Sdacatlon of Amorlcan Indian : An Sralnatlon of tbo XAt^UtfO," B to w t on Borrr* 
p. «5. 
«IMd^».a». 




witli the BIA under this act, California has since had its Johnson- 
0-MaIley program phased out. It ^Yas completely terminated in 1958. 

The reasons for the witlidrawal of services arc many. Many people, 
including BIA personnel, were under the impression that the termina- 
tion policy espoused in the midfifties would lead to termination of all 
Indian aid policies, and California seemed as good a place as any to 
start cuttinfj programs. There were some who claimea Indians were 
already receiving an adequate education in California without Federal 
funds. Others were led to believe — falsely— that Public Law 874 and 
Public Law 815 would adequately replace Johnson-CMalley funds. 
Then in 1953, California's annual Johnson-O'Malley funding of $318,- 
000 was reduced by $50,000. The California appropriation was reduced 
another $50,000 every year until by 1958, nothing was appropriated. 

Noting such evidence as the fact that California high schools with 
relatively large Indian enrollments have dropout rates three times 
higher for Indians than for non-Indians, California has sought the 
return of Johnson-O'Malley money. California educators have argued 
that many Indians have educational problems requiring special atten- 
tion and that Public Law 874 l\as not replaced the need for Johnson- 
O'JIalley funds. But the BIA appears to be following a policy of 
"once withdrawn, always withdrawn," and thus California Indians 
continue without the moneys for programs to meet their special 
needs.®^ 

Three other eligible States west of the Mississippi are not under 
Johnson-O'Malley State contracts. Oregon terminated its contract 
after being led to believe that Public Law 815 and Public Law 874 
would take care of the education of the Indian, and that the BIA in- 
tended to terminate all services to Indians shortly anyway- Utah 
terminated its contract because officials felt the State could get nt&ore 
money under Public Law 874 than Johnson-O'Malloy,^' 

In 1969, Wyoming sought a State contract for its Indians, but has 
been unable to get approval from the Bureau's Washington office. 
Wyoming school officials claimed their plan called for liaison people 
between Indian communities and school districts to assist in develop- 
ing better relationships between the two groups. Tlie Wyoming State 
education superintendent said the BIA completely rewrote the State's 
proposed plan, and that the "watered-down" version offered in its 
place was hardly worthwhile." Bureau officials have indicated their 
reluctance to give Wyoming Johftson-O'Malley money because they 
contend that Public I^w 874 money is adequately ser\'ing the needs of 
Indians in Wyoming public schools!** 

Complaints are innumerable regarding the administration of John- 
son-O'Malley. For one thing, the levels of aid are extremely uneven. In 



n A JobnioD-O'Malley edaettlonal promm for Ctlifomit Indlani. State Advlior/ Com* 
mi!:pton on Indian Affairs. June 1067. 
" Ibid. 

•* Interview with Wyomlnr Rtate SoperinttfndeatofSdQcatioo, Jont 
Op. dt, Interrlew with Sdlert, 
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lI>67-68, Alaska received $690 per Johnson-CMalley pu|>a while 
()klahoma received $37. Arizona received $236 per pupil while neigh- 
l)oring New Mexico received $135. Even within States, the levels vary 
rrreatly. In 1966-67, Santa Fe County, N. Mez., received $810 per John- 
ion-0*Malley pupil, while McKinley County (Gallup), N. jMex., re- 
ceived $41* According to Dr. Anne M. SmitL anthropologist and 
author of ^Bidian Education in New Mexico," ^It has not proved 
possible to discover on what policy basis the allocation of funds is 
made.*'" 

One State, Arizona, has been reducing State aid to districts which 
receive Johnson-O'Malley funds. SevenS States were doing the same 
thing with regard to Public Law 874 monev, but the courts ruled 
ftpainst Uie pr?ictice* (See, for example, Shephard v. Godwin^ 280 F. 
Supp. 869, 1968} BIA officials are hopeful the Arizcma legislature will 
resolve the problem before court action is necessary. 

Poor aeoauntdbilUy 

A major problem with the Johnson-O^alley program is ]^r ac- 
countability of the funds adnunistered* The legislation requires the 
State or contracting district to submit an annual report showing ex- 
penditures, but far too often these reports are sumnjaiy and unde- * 
tailed. Except for a school enrollment data form, there is little uni- 
f ormi^ in reporting tedmiques. One State, for example, will report 
transportation expenditures under basic support, wnereas another 
State will report such expenditures under special services. In neither 
case is an explanation of tiie purpose of the transportation given. The 
special services sections are almost entirely devoid of meaningful ex- 
planations of the services provided. 

The ^^rts also provide no evaluation of the previous year^ pro- 
ems. Tnere is apparently never any attitudinal or achievement test- 
ing to test the effect, if any. the Johnson-CMalley programs in 
particular school districts are naving upon Indian students. 

VtQimng the amendment 

The Bureau of Indian Affairs has not been particularly creative in 
using the expanded contracting authority granted by the 1936 amend- 
ment to the act for educational projects. This amendment authorized 
the Bureau to contract Johnson^Olualley projects with State universi- 
ties, colleges, schools^ and appropriate State or private corporations, 
agencies, and institutions. In tne past the amendment has been used for 
such contracts as those with : ( 1) The Idaho Elks Rehabilitation Center 
at Boise for the care of Alaska native children in specialized schools; 
(2) The Utah School for ti^e Deaf and Blind, for its Indian patients; 



* Adm Smitb* IttAUn BdnetUoa la New Vczleo, Unlmtlty of Mew Xtiko. 1968. 
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and (3) The Salvation Army Booth Memorial Home at Anchorage 
for the care of native children and eligible adults. 

In recent years, tlie contracting authority has been used for more 
innovative programs. Johnson-0°Malley money went to the Rough 
Hock Demonstration School, for example, since it was a nonprofit cor- 

5 oration. A contract was negotiated with the University of Alaska to 
evelop a model of a cultural and educational center for Alaskan 
natives. And most recently, a contract has been negotiated with the 
United Tribes of North Drkota, set up as a nonprofit corporation^ for 
the operation of a training center.** 

Lack of Indian participation 

Johnson-O'Malley is supposed to serve the needs of Indian students, 
but Indians rarely get an opportunity to decide how the money should 
be spent The proposals are usually drawn up by school administra- 
tors of white, middle-class backgrounds who direct the money toward 
general school operations or problem-solving techniques which mi^t 
work for the miadle-dass student, but not the Indian. The people ^o 
are affected most bv tihe law have little to say about how the money 
should be used to help their children. 

Nev) approaches hy the BIA 

In recent years, the Bureau has looked at Johnson-O'Malley a little 
more imaginativdy tiian in the past, and has funded a few programs 
which deal more specifically with the needs of Indian student& A 
home-visitation program in Oklahoma, for example, is working to 
improve relations between the Indian home and the school. A mg^t 
study hall for Lidians was established in Nevada. Teacher workshops 
designed to help teachers in dealing with the special needs of Indian 
students have become more common. A resource center which sends out 
. a circuit rider is now operating in Alaska. In an attempt to ff&t away 
from the institutional boardmg school concept, Johnson-O'Malley 
money is also being used to set up a home boardine program so that 
students can live*m with families. Bureau officials also have their 
sights on Johnson-O'Mall^ kinder^rten programs as well as model 
school programs for each State with a Johi^n-O'Malley contract 

To stretmiline Johnson-O'Mallejr procedures, the Bureau tries to 
confer regularly wi^ State education officials so that the States can 
Sihare information and hear new Johnson-O'Malley approaches. Two 
field men, one in Albuquerque and one in Aberdeen, devote a good 
fthare of their time to working with State directors and tribal groups in 
helping them formulate the best possible Johnson-O'Malley buoMit 
The fidd men are also expected to meet with tribal groups ana conaiOK 
their recommendations for Johnson-O'Malley usaee. Bureau ofBcials 
report that funding for this kind of activity is low, and that each 
activity often has to oe conducted on a limited basis. 

iDterriew wlUi J. Ltonartf Korwood, BXA Actlag OMnintonep, Jiim XMI. 
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Aherteen $l,2t^,000 

Nebraska 240.000 

North Dakota 810,000 

South Dakota . ^ 745.000 

Aibnqnerqii&e : Co^ccado 170,000 

Anadarko : Kansas . — 20, 000 

Baiinga ^ 200,000 

Montaaa — 180, 000 

Wyoming - 20,000 

Juncaa: Alaska : 1,485,000 

MiimeapoUs 005,000 

Mtaneaota „ «75, 000 

WIscooria i 285,000 

Iowa (Tkma) 85.000 

Muabogee 687.000 

Oklaboma 580,000 

MiaalnlnH 7,000 

Nairajo 8,275,000 

New Mexico 1,055,000 

Peripheral . , 1,020.000 

Phooiix^ 8,465,000 

Arixona 8,870,000 

Nevada 95,000 

Portland 870,000 

Idaho . 105,000 

Wafihin^n — . 175, 000 

Seminole (agency) : Florida . 20, €^ 

Ttotal . 11,552.000 

BfteBj — T6ti^ nuiaber «f atadeats, M. S18. 
Soarea: Bavoaa of Indttaa AiEUxa. 
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JOHNSON-O'MAILEY EXrENOtTURES, BY STATE ANf^^ mPOSC. MCAL YEAR IM 



State 



Adminte- 
tittioii 



-"Jirtfital 
Lgnehts ^' costi 



antf miiitt- 
wpport)« 



Sp«W 



ToW 



Alisk* 160,000 

Arixon* 75.437 

Colorado „. 4,000 

Ftorida ^ 

Idaho 13,437 

Iowa. 



Kansas 

Minnesota 

Montana 

Nebraska 

Nevada 

New Mexico 

North Dakota 

Oklahoma 

South Dakote 

Washintton 

Wisconsin 

Wyomlnt 

Penpheral (dormltorias). 

Oshrln (hospital) 



3,2S3 . 
50,462 
29.01t 
9.681 
9.761 
50.00(1 
13.470 
46.364 
22.840 
20,061 
22.237 



1135.216 
307,60r.'. 

m . 

29. iSO . 
4!;s$5 . 



99.800 



I73S.5B4 . 
2,571,902 
68^000 



4^135. 



I(j9.842 
40.895 

27.322 

41,243 
589,055 

56,129 
316,267 

112.994 

23.863 

4<810 



5^746 



27,068 34,020 



^145 
5^306 
SS<326 
201.901 . 
75,736 
456,911 
42,288 
A)53 
12^525 . 
1,403^876 



200 
1(^83S 

'*i7,'n7" 

12,036 
71, SO 
35^680 
Ui;48l 

"ii«;887" 

viS2S5 
61, 8U 
35^080 

tIooo 



930^800 

142,620 
lit328 
Ui;4S0 
SA,Q0O 
21,000 
283^000 
127,0*5 
19S.M 
92,000 
1,52^870 
2741500 
550,000 
629.000 
150,025 
. 1801000 
11525 



Totel 430^031 l,94Qt975 49.566 8w3Sll410 1,003,054 9,857,036 

> The remainder of the expanditures wu plactd in these 3 itMrat catefories and rtprtsents m varied of WmL 

Note: The atMva information was taken from the Stales' enauat rapertt. The cost of hMdm tnd aiiwlilkilimaa «m la 
sufficient detail to provide an ecoirata breekdovm. 

So<irct: Bureau of Indian Affalra. 

JOHNSON-O'MAaEY ENROLLMENTS, AND EXPENDITUITCS, 1967-0 



Stat* 



iOM 



JOM 
MpMNMvrt 



Estimated 
«i,Otndltart 
p6f ptpH 



Afas!(e.^ , 

Arizona 

Colorado 

Florida 

Idaho-...^ 

Iowa 

Kansas 

Minnesott. 

Mississippi 

Montane 

Nebraska 

Nevadau « - 

New Mex;oo 

North Dekott 

Oklahoma 

Sooth Dakote 

Washinitoii ... 

Wisconsin. 

Wyoming 

Peripheral dorms (Navalo) ^ 

Oshrin Hospttal.........: Z 

Totel 



1.349 
12.796 
707 
219 
1,492 
116 
91 

2.5n 

20 
2,800 
67$ 
1.535 

14.584 

4,187 
S.763 
1,183 
20 
2,220 



10l320 
161.450 

90,000 

21.000 
283,000 
4.500 
127. 04S 
193.490 

12.000 
1,524,870 
274.500 
550,000 

isOlOZS 
180^000 
12.52S 

7.000 



62.676 •,«1,S36 



680 

236 
202 

47 
108 
431 
231 
110 
225 

SS 
287 

60 
1» 
176 

» 
ISO 

«0 
IS2 
621 
.881 
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J— UOII-Omuxy funds APPROPltlATED rOR FISCAL YEARS 1944-19 



pfoprUttd 



1944 

194S 

1948..^ 



1949.^ 
1950^ 




$1,020,055 
970.215 
449,455 
1,237,719 
1,442,826 
1« 636, 847 
2, Sot 000 
2,5£Cl90 
L548,190 
Z 761, 109 
3,168,535 
3,&aS^430 
5^425.475 



FUetljrtir 



Amottfit ip- 



1957 18,381,000 

1958 7,353.000 

19M 7,953,000 

1960 < 000, 000 

1961 5100,000 

1962 8,598,000 

1963 7^298,000 

1964. 7. 39? 000 

1965 7,898,000 

1966 8.848,000 

1967 SECOOO 

1968 8952,000 

1969 11,552,000 
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C. Jolmson-O^ll^ Act 

48, The suhctymmUtee recanvmends — 

That each state applying for a Johnson-OTMialley contract 
should be required to submit a definite plasn for meeting 
the needs of its Indian students. 
Too often the plans r ubmitted by States are vague and meaningless. 
Specific programs are rarely outlined, and there appears to be no 
concerted attack on the problems of the Indian. State plans should de- 
tail the use for which Johnson-CMalley money will be put, and ex- 
plain how the JOM contribution fits into the statewide plan for help- 
ing meet the special needs of Indian students. 

49. The 8ubco7nm4ttee recommends — 

That better accountability and evaluatioB procedures 
should be instituted at the State and local lerela 
The Bureau of Indian Affairs should require improved evaluation 
components at the State and local levels. The only accountability m^- 
suies now are a State's annual report, which vaiy tremendoudy in 
quality and content. Some uniform data collectioa technique shomd 
bf) established, and States should be reqaired to report tlw results of 
their JOM projframs rather than just the fact that such prqrrams 
were in operation. • ^ ^* 

It is a feir measure of the BIA^s lack of concern for the eduction 
of Indian children in public schools that the subcommittee could find 
no evidence of any serious effort by the BIA to assure that ^OM, 
were used for educational programs for Indian students. The funds 
are given to local public school districts, which often use the money 
for general educational purposes rather than the special needs of In- 
dian students. The subcommittee cannot emphasize too ^r«ttgly that 
these fimds are to be used for the education of Lidian children <mly» 
and that the BIA should oonditiou their release upon that purpose 
with proper accountability. 
SO The subcommittee recommends — 

That Indians should be involved in the plasudng; ezecnting 
and evaluating of Johnson-OlkifaUey programs. A State 
or district's JOM plan should be subject to the approval 
of the Indian pa^c^ants. 
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The Burean of Indian Affairs, as a prerequisite to JOM contract ap- 
proval, should require Indian participation in the planning, execution, 
and evaluating of JOM plans. Indians should be involved at both the 
local and State levels in formulating the JOM budget request, and in 
seeing that the plan is carried out. All proposals and plans must be 
approved by those Indians participatir^. 

Bl. The wbcammittee recommends — 

That technical assistants should be hired by the BIA to 
work with local agencies. State departments of education 
and Indian participant groups in helping to identify 
special Indian needs and in developing programs which 
would meet those needs. 

The assistant!^ should be Indians who can serve as special consultants 
to the parties involved in order that the best possible JOM contract 
can be negotiated. They should not be desk-bound nor assigned to such 
an expansive territory that they are unable to get out into all parts of 
thehetd. 

The suhoomfrUttee reconmends — 

That Johnson-<yMalley funding should not be conditioned 
by presence of tax-exempt land* 

Tha criteria for approval of a Johnson-O'Malley contract should 
be: (a) an exhibited need for programs aimed at vr <?tin^ the special 
needs of Indian students, and (b) a proposal which .details how those 
needs will be met The presence of nontaxable Indian land should 
not have any bearing in determining the eligibility of children for 
JOM money. When the law originally was passed, congressional in- 
tent was for the act to serve pnmaruy those Indians who were 
a considerable extent mixed with the gmeral population.*' That intent 
has not been fulfilled. 

6S. The suheommittee reoanmende — 

That the expanded contracting authority authorized by 
the Act* s 1936 amendment should be utilized for the devel* 
opment of curriculum relevant to Indian culture and the 
training of teachers of Indian students. 

OxJy in recent years has the Bureau shown some creativity in 
utilization of the expanded contracting authority. This amendment 
offers far greater potential for innovative educational projects than 
Tias been demonstratedi It could be a very good vehicle, for example, 
to improve curriculum for Indian students^ and to train teachers who 
will be teaching Indian students. Universities and nonprofit corpora- 
tions might be contracted to develop special curriculums which rec- 
osrnize Indian culture^ and to develop and institute teacher-training 

Erograms which include a recognition that teachers of Indian students 
ave special responsibilities. 

54. The whc<mndttee recommends — 

That tribes and Indian communities should be added to the 
list of agencies with which the Bureau of Indian Affairs can 
negotiate Johnson^CMalley contracts and that full use be 
made of this new contracting authority to permit tribes to 
develop their own education projects and programs. 



22 



134 

The subcommittee has found that very few Indian tribes and com- 
munities have developed educational plans which identify problems 
and establish goals. However, the subcommittee was impressed by the 
fact, that Indian communities have a better understandinc of their 
education needs and problems than the schools that serve them* The 
schools rarel3T understand the Indian community and cultural dif- 
ferences, and the Indian community rarely has any influence on the 
school. John3on-0 Malley contracts with Indian tribes and commu- 
nities could do much to break down these barriers, and pl^xre the initia- 
tive and responsibUity for chan^ and improvement ia the hand^ of 
those who best understand the problems. 

Johnson*0'Malley contracts with Indian tribes md comiminities 
could serve a variety of important purposes. For example, tribal sur- 
veys and factfinding efforts to determine educational needs; the devel- 
opment of education plans and ^oals; developing ejffective liaison be- 
tween Indian parents and pubuc schools; devefoping Indian educa- 
tion leadership ; planning, funding, implementation and evaluation of 
special education programs for Indian cliildren in cooperation with 

Eublic school districts; education programs and projects run directly 
y the tribe itself (for example, summer school programs) . 
The basic responsibility for development of this program should be 
vested in the National Indian Board of Education. It will require dose- 
coordination with tiie development of strong Indian school boards 
on those reservations with Federal schools. 

An important and promising precedent for this tribal-contracting 
approach has recently been initiated by the Indian Health Service. 
Tne Indian community health representative program is worthy of 
careful study by the National Indian Board of Education to determine 
its applicabili<t7 to the field of Indian education. 
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February 22^ 1972 



Memorandum 



To: 



All Area Directors 
Attention : Education 



Prom; 



Director of Education Programs 



Subject: Program Revisions - Johns on-O'Mallejr 

The staff assigned to the Branch of Public School Assistance 
(Johnson-O'Malley Program), has been considering some changes 
in operational details. 

The Bureau of Indian Affairs Manual, . Public School Contracts 3 
clearly states the requirement for Indian Participation in 
School Affairs . If this philosophy is to be fuUy, implemented, 
the initial approval of "JOM" Programs roust be at the local 
level — in coordination viith Advisory School Boards or Indian 
Education Committees. Each Area must be responsible for certify- 
ing as to Indian Participation , adequacy of school district tax 
le\ries, eligibility of the district to receive JDM funds, etc. 

In the past, copies of the individual school district contracts, 
copies of each school district budget, detailed progi^ajos, etc., 
have been furnished to the Central Office staff in Albuquerque. 
This office viU no longer require copies of all of this type of 
information. We will require on or before March 15 each year a 
budget request and Justification for the second succeeding fiscal 
year, using a format similar to the one attached. For example, 
by March I5, 1972, we must receive the initial budget request for 
Fiscal Year 197^. We will require the form Estimated Johnson - 
O^Malley Meeds ; (l) for each school district; (2} a recap for 
each State; and (3) a combined recap for each Area (if the Area 
serves more than one State). 

This information will be submitted as the total initial budget 
request. Each Area must be responsible for submitting only 
realistic requests , for school districts which meet eligibility 
requirements. If a request appears to be so far out of line 
that it cannot stand careful review, the Central Office staff 
will contact the Area Director concerned, and disciiss the matter. 
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\Jhen the Central Office is furnished vith budget markings, if 
the initial request is to be reduced, each Ai^ea will be con- 
tacted, and will be given latitude to make adjustments within 
the Ar^a. 

As soon as contracts are signed, Central Office will require a 
current form , "Estimated Johnson-O'HaLlley Needs," ajid this will 
be used to report planned expenditures for the school year. 

No other papers need be submitted to the Central Office until . 
the Annual Report is prepared at the end of the school year. 

As a part of this Annual Report , we shoxild receive either: 

(l) a certification that the e>q)enditures were in accordance 

V7ith the plan; or (2) a revised report showing actual expenditures. 

At the end of the present school year (possibly as a part of the 
Annual Report), we will request basic information on the 
effectiveness of the JOM Programs. 

In the f\zture, we feel that our budget request must present three 
basic items of .information: . 

(1) Proof that local Indian people did participate as 
decision-makers, in preparation of the JOM Program 
for their school district. 

(2) Proof that funds were e^qpended in accordance with 
an approved program. 

(3) An evaluation of the effectiveness of these 
programs --did they accomplish their purposes? IThat 
improvements are suggested for the future? 

We recognize the difficulties in this kind of reporting, but will 
attempt to require less volume of information, and still insure 
that we have on hand enough information to fairly present a budget 
request for sufficient funds to operate a totally. adequate program. 

If you have comments on the above information, please submit them 
to the Branch of Public School Assistance in Albuquerque. 

We have nov; received our request for the special information which 
ve will need by February I5. 
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June 26, 1973 



MeraoreuaduiQ 



To: 



All Area Directors 

Attention: Assistant Area Director (Education) 



From: 



Chief, Branch of Public School Assistance 



Subject: JOM Contracts 



The Department of Interior Office of Survey and Reviev? Auditors 
axe in the process of auditing the Bureau's JOM State Contracts. 

The Auditors* reports vere very critical of the JOM contracts 
that have been executed for those states and School Districts 
that were audited. V<e were unofficially inforrced that the con- 
tracts \^ere "too loosely" \7ritten to comply v;ith the JOM Act 
or needs of the Bureau* 

For your informticn and guidance in negotiating future contracts 
vith the State, School Districts, and Tribal Groups the following 
should be part of the contracts: 

General Provisions 
Definitions 
Changes 

Extras i 
Disputes 

Termination for Default or for Convenience of the Goverment 

Certificate of Current Cost or Pricing Data 

Examination of Records by Secretary of Interior 

Examination of Records by Comptroller General 

Covenant Against Contingent Fees 

Officials not to Benefit 

Workmen's Compensation Lav;s 

Convict Labor 

Equal Opportunity 
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Special Johns on-OM-'alley TrOj^rwis 
Definition 
Objective 
Scope 

Operation and Programs 
Business Service 
Payments 
Contract Period 
Funding of Contract 
Inspection of Programs 

Plan of Operation 
Purpose 
Authority 
Policy 

Exhibits 

Johnson-O'Malley Budget Requests 
Proposed Contract vith S,chool Districts 
Certification 



Miscellaneous Exceptions 

Documentation of JOM Reed to be part of Contract 

Some JOVi Contracts have not taken into consideration Carryover Funds 
Pre-audit of Contracts - /u^eas should taiie advantage to prevent 
exceptions 

014B Circular A-87 - regarding Equipment purchased from JOM Funds 

JOM Funds used for expenses other than JOM 

Audit - V7ill be conducted by BLA. authorised Representative 

Ineligible School Districts receiving JOM Funds 

Some Districts not taxing at required rate 




Acting Administrator, Indian Kducation Resources Center 
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BEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 



C15 .CFR 337 ^^"^^^Ofij^ 



ENROLLMENT OF INDIANS 
' IN PUBLIC SCHOOLS 

" Revision of Part 



This notice Is published in exercise of authority delegated 
hj tho Secretary of the Interior to the Conrruissioner of Indian 
Affairs by 230 DM 2 (32 FoR. 13938). 

Ifotlce if. hereby given .that it Is proposed to revise Part 33^ 
Subd^pter Ey Chapter I, of Title 25 of the Code of Federal Regula- 
tloi)3« This revision is proposed pursuant to the authority 
contained in section 3 of the Act of April 16, 1934 (48 Stat. 596), 
as &x&ended by the Act of June 4, 1936 (49 Stat. 1458, 25 U.S.C. 
452-456). - 

IStM purpose of tlds revision is to clarify the eligibility 
requirements for educational programs fo:if Xi.dlan students in public 
^ schools to be funded under these regulations. I • 

2t is the policy of the Department of the Interior, whenever ^ 
practicable, to afford the public an opportunity to participate in 
rulemaking process. . Accordingly, Interested persons may submit 
vritten comments, suggestions^ or objections regardlng""the proposed 
revision to the Commissioner of Indlv-a Affairs ^ Attention: Director 
of Indian Education Programs, Washington, D. C«. 20245, within 30 
days after date of publication of this notice in the Federal 



Register. 
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It Is proposed to revise Part 33 j. of. Ciiapter Ip Title 25, 

of the Code of Federal Regulations to re'^.d as follows: 

P^rt 33 - Enroilment of Indians in Fublic Schools 

Seco • ^jf/. 

33.1 Definitions "^^r 

33 • 2 Con t ra c t s • . 

33.3 State School Laws 

33.4 General Requirements for Contracts 

33.5 Public School use of Federal Property 

Authority: The provisions of this Part 33 issued under sec. 
3, 48 Stat. 596, as amended; 25 U.S.C. 454, unless otherwise noted. 

533.1 Definitions . 
• Whenever used in this part, the terms defined in this section 
shall have the meaning herein stated: 

Ca) "State" means a State of the United States of America or 
any subdivision thereof. 

(b) A "school district" is the local unit of school admini- 
stratlon as defined by the laws of the State in which it is located. 

Cc) An "Indian" is an individual who is a member of a tribe, 
band^ or other organised group of Indians, including Alaska Natives, 
vbidU is recognized by the Secretary of the Interior as being 
eligible for Federal Services. i 

{d) An "Indian Advisory School Board" is a board elected by 
Indian parents within a school district to meet with the elected 
district school board to assist in planning for expenditure of 
funds received by the school district for education of eligible 
Indian students. 

633*2 Contracts. 

Ca) Contracts may be entered into under the provisions of 
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the Act o£ April 16, 1934 (48 Stat. 596) as &tacnded by the Act o£ 
June 4, 1936 (49 Stat. 1458, 25 U.S.C. 452-456) vith authorities 
o£ A State^ or school district, or Corporation for the education 
e>£ Xndian children, o£ 1/4 or more degree Indian bloody unless 
excited by law. In grades Kindergarten through 12 # Monies appro* 
priatcd by Congress for such purposes can be expended only in 
ellgiible public school districts containing large tracts of non- 
taxable Indian^owned land and educating large numbers of eligible 
Indian children, as compared to the total school population. 

• (b) The contracts may authorize payments for Educational 
Programs in two categories: (1) In support of the basic school 
program offered to all students, to meet educational standards 
esCsiblisbed within tile State, only/ if authorized by the Education 
Plan^ and only if school district's fipajicial need is proven, . 
a£i:er consideration of all income, including Income from F«L» 874| 
8Is£ Congress (64 Stat. 1100) as amended. (2) In payment for the 
cosies of providing supplemental programs to meet the special needs 
of Indian students, as determined by the Indian Advisory School 
Board, wbich may result from the financial status of the^parentSy 
or from cultural and language differences, and where such programs 
are necessary so that Indian students can benefit from the basic 
edocatlonal programs equally with non««>Indian students. 

(e]) Program operations conducted through contracts under 
this par^ must be conducted for >^.he prittv^ry benefit of eligible 
Indian students enrolled in eligible public school districts. 
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''^^^^m AVAILABLE ' 

B33*3 State School Lavs > 

All Indians, as citir-ens of the State v^erein they reside, 
shall be amenable to the scho9l laws of such State. Eaployees of 
any State may be permitted to enter upon Indian tribal lands, 
reservations, or allotments therein 

{a) to inspect educational conditions or, 

(b) to enforce the penalties of State compulsory school 
attendance laws against Indian children, and parent^i, or other 
persons in loco parentis, except that the provisions of this section 
shall not apply to Indians of any tribe in which a duly constituted 
•governing body exists until such body has adopted a resolution 
consenting to such application. 

B33«4 General Requirements for Contracts . 
• / I ' (a;) Educational Plan . To become eligible to .administer the 

« * 

contract funds, the contractor shall formulate an operational plan 
for distribution of contract funds, such plan to become a part of 
the contract. , * . * 

(b) Budget Estimates and Reports . Each contractor shall 
submit such budget information as is necessary in order to deter- 
mine eligibility to receive funds. This information shall include 
estimates of receipts of funds from all sources, and if supplemental 
funds are requested for special need programs, shall specify program 
items for which funds from this program shall be expended. 

(c) Equal Educational Opportunities . Contracts shall specify 
that all school districts receiving funds under the provisions of 
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this part shall provide educational opportunities to all Indian 

children within that school district on the same terms and under 

the same conditions -that apply to all other students^ School 

districts receiving funds under this part shall receive all aid 

from other sources to which other similar schools are entitled to 

receive. In no instance shall there be discrimination against 

Indians or schools enrolling such Indians* 

(d) Educational Standards * The school district sexrving 

Indian students shall provide educational programs required by 

established State standards** 

{e) Inspection of programs * Schools in districts receiving 

• • • * 

funds under this part shall be open to visits for purposes of 

program audit and inspection by duly accredited representatives of 
^the Federal govermnent and the contract ihg agency* ^ • • 

133*5 Public School Use of Federal Property * 
The use of federal ly-owned facilities for public school 
purposes may be authorized when not needed for Federal activities* 
Transfers of title to such facilities may be arranged under the 
provisions of the Act of June 4, 1953 (67 Stat* 41)* 

(a) Insurance covering nonexpendable orooerty * When non- 
expendable Government property is turned over to public school 
jtutboritics under a permit^ the permittee shall insure such 
property against damage by fire^ winds torm, and tornado in atoounts 
and vith companies satisfactory to the superintendent or officer in 
charge of the Indian agency responsible for the property* In case 
of damage or destruction of such property by fire, windstorm, or 



tornado the Insurance money collected shall be expended only for 
repair or replacement of property; otherwise insurance proceeds 
sl^ll be remitted to. the Bureau. 

{b) telntenance of Building s The permittee shall maintain 
tlie property in a reasonable state of repair. 



.(Sgd) Morris Thompson 

Commissioner 




ERJC' • 33.' 



DRAFT: GEORGE SCOTT U/20/7ii 



'Proposed Revision Pare 33, Chapter 1, Title 25, Code of Federal 



Regulation to read as follows: . 

'7 ''*^ARr 33 Snecial Proersms for thQ Education of Indfnn ChlldrerT j 

REVISE: The changing of this Title reflects a more appropriate 
•.dtrectioh and intent that even pre-dates the passages of this Act. J[/ 
Furthermoref the Comptroller General of the United States makes the 
point that JOM money is Intended for "Special Programs.'* 2/ The Act 
does not limit contracts to Public Schools only » the Act reads^ "with 
any State or Territory, or political subdivision thereof « or with any 
State University, College, or School, or with any appropriate State, 
or private corporation, a^^ency or institution." 3^/ See also the 
agreement and judgment In Denetclarence v. Board of Education, U«S« 
. District Court, District of New Mexico, No. 8872. 



If Johnson-O'Malley Act - 73 Cong., 2nd Sess. , Chs. 146-1481 April 16, 1934. 
2/ "Administration of Program For Aid to Public School Education of Indian 

Clilldren Being Improved'/, Report to the Congress ^ By the Comptroller 

General of the United States, May 28, 1970. 
3/ See JOH Act, as amended June 4, 1936. 

Section j 

33.1 Definitions. . ' ^ 

• » 

33.2 Contract Eligibility. 

33.3 Community Participation* 

33«4 General Requirements for Contracts. • 

• • • 

r^r^9w5 State School Laws. o/ 

ERIC \ '^^ 

BiB^iB*6 Public School Use o£ Federal Property. 



• . • -2. 

jmrKORimr^ The provisions of this Part 33 issued under Sec. 3, 

% 

48 Stat. 596, as amended; 25 U«S.C« 454$ unless otherwise no ted. «i> 
S 33.1. Deftnitxons . • 
i;?ctiJ?henevex: used in this part the terms defined in this section ... * .* ^ 



shall have nhe.lQeaning herein stated: 

^(a) **Scate" means a State of the United States of America or 

• * any subdivision thereof^ . .*r ^ • - ,/ , 

Ji-.r. at .(b). . A "school district** is the local unit of school administration 
as defined by the laws of the state In ^ich it is located. 

f**^ An "^ndlan*^ is an individual \AiO is a member of a tribe, band, 

or other organized group- of Indians, Including Alaska Natives, which 
• • • • 

. Is recognized by the Secretary of the Interior as being eligible tor 
Federal Services ^hroughout the United StatesT j 

Revise g Include "throughout the United States*" this would 

Ibroaden the eligibility of service population but this would not 

necessarily mean funds would be provided. This vould^be limited by 

fthe appropriation of funds and the priorities based on guideline for 

distributioni of funds. 

The La3r-Richn20nd draft contends that this nieans, ... "liberally 
■ • ! .... 

Interpreted^ make it possible to pay for services provided to eligible 

Indians wherever they live." Yes, but only when Congress has appropriated 

enough funds and only v^en priority distribution of funding guidelines 

has been adheared to* . 

Furtheroore, iSorton v* Ruiz states •r,."tfe need net approach the 

issue in terras of whether Congress intended for all Indians, regardless 

of residence and of the degree of asslrnilation, to be covered by the 

gj^^" general assistance program. We need only ascertain the intent of 
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. Congress with respect to those Indian claimants in the case before us« 

The question, so limited^ Is whether Congress intended to exclude from ^ 
the general assistance program these respondents and their class, who 
are* full-blooded, unassimilated Indians living in an Indian community 
near their native reservation, and who maintain close economic and 
'.social ties with that reservation." 4/ Also In the same opinion we 
.find •••'^n order for an agency interpretation to be granted deference, 
it must be consistent with the Congressional purpose. Espinoga v. Farah 
Manufacturtng Co. > 414 U»S« —(1973); Red Lion Broadcasting Co. v. FCS, 
395 U»S. 367, 381 (1969). ••It is evident to us that Congress did not • 
iteelf intend to limit its authorization to only those Indians directly 
on^ in contbrast to those *near', the reservation, and that, therefore, 
the BIA's interpretation must fail." 5J 

Uhen the J02I legislation was originally passed in 1934, the Senate Committee 
Seport stated that the Act was Intended to provide assistance for 
Indians la ' •those States in which the Indian tribal life is largely 
broken uo and in which the Indians are to a considerable extent mixed 
with the general population" ^ ^/ The Committee Report then dealt 

* specifically with the question of education and indicated that JOM 

\ ' ' ... .... 

funds were intended to. be used in non»reservation areas as well as in 

reservatioa areas s • •The Indians in these sections are largely mixed 

/ 

vtth the Tchite Population, and It becomes advisable to fit them into 
the general public school scheme rather than to provide separate schools 
for them"> * ' . 

4/ See Morton v. Ruiz, 27-1052 — Opinion, p* 11. 

5/ See Morton v Ruiz, 72-1052 — Opinion- pp. 37-38. • 

O \ 3b 

gPj^^Sce S» Rep. ojll, 73rd Cong., 2nd Sess. 1 (1934). 



Recent Congressional Intont Is precisely the same* In 1972, the 
Senate Appropriations Committee unequivocally directed the Secretary of 
-**the Interior to make ^special efforts to make JOM funds available tn 
5 ^locations \^ether or not there are lar^e areas of tax-free Indian lands '** 7^/ 

In the same repJrc, the Committee *'directs that the Secretary prepare *a plan 
f to assure Bureau of Indian Affairs type services to all Indians in the 
' Pnlted States rather than just to those living *on or near' reservations" * 

Because o£ the specific legislative history set forth above^ it would be 
Illegal for the BIA to limit JOM programs to areas on or near reservations* 

The change proposed in these regulations will not result in any major 
shift In expenditures from reservation areas to urban areas. In addition, 
only BIA eligible children can be counted for JOM assistance* The 
question ts> do we follot^ the intent of Congress or Departmental oolicv? 

(d) Aa "Indian Advisory School Board" is a board elected by Indian 
parents vltMn a school district as described more fully in Sec* 33«3 of 
this part to plant program, review^ and evaluate programs 

for education of eligible Indian students* - • - ... . 

(e) '^Cazamissloner" means the Commissioner, Bureau of Indian Affairs* 

(f) "Basic support payments means payments made in support of - 

school operational costs in order to meet minimum educational standards 
established by the State* 

Cg) "Special and Supplemental" are programs supplemental to basic 
school operational programs, and which enable eligible Indian students 
to benefit adequately from the basic educational programt 
2/ S. Rep. 921, 92nd Cong., 2d Sess. 6 (1972), 



(h) An **Indlan Corporation** is a corporation which is controlled by 
a na/ority of Indians and which is chartered under State law or under 
"'Trib-1 authority- '/ ' 

•{i-)"An-*^ducacional Plan" is a plan for the programrnatic accountabili 
and expenditure by a contractor of funds appropriated for education 
.::-jof -eligible Indian students under this part, _ iJ^.,: 

^mamf^) "Educational A<>encv| j^nieans any state, school district, state 
university or college^ state or federal corporation, Indian tribe, 
Intertribal corporation, Indian corporation, corporation chartered or 
created by ^ Indian tribe, any public or private Indian controlled 
school or £astit3ft£ion« 

Reviser To define '^Educational Agency" is very essential under this 
part* No matter hou rational or consistent with congressional intent 
a particular decision night be, the determination of eligibility cannot 
be xaade oa an ad boc basis by the dispenser of the funds. 

The Adnri ni strative Procedure Act was adopted to prdvide, inter alia, 
that. administrative policies affecting individual rights and obligations 
be promulgated pursuant to certain stated procedures so as to avoid 
-the inherently arbitrary nature of unpublished ad hoc determinations. S/ 

The addition of .."any public or private Indian controlled school . 
or institutionf>'' would further advance local control and Indian self- 
determination* 

The Lay-Kichmond draft raises a number of questions to this addition. 
Why would ue want: to lii&ic expenditure to programs operated through publi 
school districts? Is this not opposed to Indian self-determination? 
6/ See, generally-j, S. Rep, No. 752, 79th Cong., 1st Sess., 12-13 (1945); 
mr-H.R. Rep. No. 1980, 79th Cong. *2d Sess., 21-23 (1946). 



Since most public or private Indian controlled schools or institutions 
. are 100% Indian students^ who else would be morr^ quall£ied to receive ^ 
assistance under JOM? * % 

•••..•::ti;;ui trhey ..also say, that money appropriated under this particular line .h 



Item cannot be used for another purpose, unless specific authority %^ 



-19 obtained from the Appropriations Committee* Then the only change • •* • 
tlidt* needs to be made is a simple request from the Office of Education 
Programs/ Bureau of Indian Affaijrs to cover other types of Institutions, 
as defined under this part. • 

Is it not a facti that all contract schools would be funded by a line 
item In the BIA Education appropriation and must also follow the regulations 
and guidelines for funding under JOM? I do not see where a contract school 
could receive full funding under JOM unless the regulation so stated. 

I would like more specific information on the number of denominational 
schools "on or near" reservations as expressed in the Lay-Richmond draft 
before commenting on this point* 

i 33*2 Contract Eliy?ibi lity * 

(a) Cdntaacts may be. entered into under the provisions of the Act of 
April 16, 1934 (48 Stat. 596) as amended by the Act of June 4, 1936 
(49 Stat= 1458i 25 U#S.Ce 452-456) with authorities of any "educational 
agency" for the education of Indian children, of 1/4 or more degree 
Indian blood, in ^re** schoo l^ through grade 12. Monies can be expended 
^only by an Educational Agcncv'j with an eligible Indian enrollment and who 
are recognised by the Secretary of the Interior as being eligible for 
Federal seirvlces because of their status as Indians. ' ^ ' 

Revise; Under this part, eligibility for service is extended to 
Include "pre-school" students. My first comment would be to take 
i^Pi9^.5XCcption with the Lay-Richmond fcfcling that JOM funds are Intended for 

^ , 39 
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public schools only . JOM Is intended for the education of Inoirin children 
and not intended for public schools . . 

Furthermore this change would avoid duplication with Title IV^ which is 
limited to "elementary and secondary programs". The limitation as 
to grade twelve is found in subsection 33.2(a) of the 1974 Proposed Rules 
^and is reasonable in light of the existing BIA assistance for post-' 
secondary education* 

The provision permitting the expenditure of JOM funds outside the 
formal school system is necessary » because it gives parent groups autonomy 
from the local school system^ and reinforces the President's message on 
July 8, 1970^ on self-determination. 

Cb) The contracts may authorize payments for Educational Programs in 
two categories in the ^following priori tvT ^ (1) In payment for the costs 
of providing supplemental programs to meet the special needs of Indian 
students^ as determined in the Indian Advisory School Boards which may 
result from the financial status of the parents^ or from cultural and 
language differences 9 so that Indian students can benefit from the basic 
educational programs of a school district equally with non-Indian students. 
(2) In support of the basic school program offered to all students, to 
meet educational standards established within the state, only if authorized 
by the Education Plan, in writing, and only under extraordinary or 
exceptional circumstances. The contracts may authorize payments when; 
(a) evidence o£ a reasonable tax effort; (b) exhaustion of all other 
sources of financial aid, Including PL»874 (c) additional costs incurred 
by the school due to isolation factors j^d) a certain percentage (85%)^ 
9/ See, 20 U.S.C. § 245 aa(a)* 



-3- 

f 

of eligible Indian enrollment* Such payments vill not be made unless a 
school district's financial need is proven^^ after consideration o£ all 

* income^ including income from P«L« 874, 81st Congress (64 Stat. 1100) as 
V -^iiimendedj* 'and only if there is evidence of reasonable tax effort by the 

school district/ The Area Director nav cecomr.end to the Commissioner 
••'that "an exception be made to this reouirement at the request of the 
*Jndian Advisory School Board and vrith submission of proof that the school 

• cannot operate efficiently vyithout using basic support funding ^^^- . Jjlj:^ 
Act, • 

Revise: A major disagreement with the Lay-Richmond draft is placing 

''Special and Supplemental" programs as having the first priority and 

"basic support payment" second .priority* I base this change on the, 

following examples: 

-Cl) This complies with Natonabah v« Board of Educatio n, 335 F« Supp« 

* • 716t 726 (D* N» M» 1973)« holding that, except under exceptional 

circumstances f Johnson-O'Halley funds msut be expended for the "Special 

Reeds*' of Indian children* 
•• • * 

{2) Agreement and Judgment in Denetclarence v Board of Education , 
1I«S« District Court, District of New Mexico, No* 8S72* The Agreement 

i 

refers to the fact that JOM funds must be used for sunplemental, snccial 

programs and not for general aid* (See, Section 13 through 19)* Thus 

the Agreement affirms the holding in ITatonabah Vt Board of Education , 355 F- 

Supp* 716, (District of New Mexico, 19?3)c Again it is significant that 

the Department of Interior (i*e*, the BIA) signed this Agreement, thereby 

ratifying the uses to which Johnson-O'Malley funds must be put. 

(3) GAO'^s review conducted in Arizona, New Mexico, and South Dakota, 

^found certain JOM program funds were used for normal maintenance and 

^^^>eratlons of public schools and were ^"stributed on a formula or 

\ • ■ 



entl::lesncnt basis which did not consider the ability of the school 
districts^ the counties, and to som& extent » the State to meet all 
or a portion of the costs of these operations« As a result^' funds were 
''•'^provl-ded'^to^countles and school districts in Arizona where needs . may not*, 
have existed anJ the funds may not have benefited Iriian children from 

• '^reservations but rather, may have reduced the local cost of: educating 
• • 

all other children attending the public schools. 10/ The formula method 
for determining the amount of Federal finaucial assistance under the JOU 
program essentially eliminated any consideration county and school 
district support of the school operating costs of educating eligible 
Indian children and has resulted in the JOM programs being administered 
on an entitlement basis rather than on a demonstrated or actual*need 
basis« : - - ' • . 

'(4> The Arizona plan helps illustrate the problems of mislabeling 

* by reference to a specific set of facts. Nearly $59 million of the almost 
$79 million in state school aid ^ich was distributed by Arizona to 
county districts in 1965-66 was in form a simple flat grant of $170 per 
pupil in ADA« Arizona al-so has a foundation plan which guarantees an 

offering of $320 per common school pupil in ADA, and $445 per high school 

I 

pupil in ADA; $12 million was paid by the State to local districts under 

tts provisions. On the basis of these gross facts, Arizona was labeled 

a flat grant state by USQE. Eut this barely scratches the surface in 

/ 

describing what Arizona actually is doing* 

10/ Report to the Congress » "Administration of Programs for Aid to Public 
School Education of Indian children Being Improved", by the 
Comptroller General of the United States, (May 28, 1970). 

O • . • . ' 



• ? ^ ^^sr copir AVAiUBLE 

* Zn Arizona^ the basis for awarding foundation aid may be siniplified 

as follows* Common school districts are given the difference^ if any, 

between $320 per pupil in ADA and the sum of (i) the amount raised locally 

-'per pupil liai ADA at the participation level of taxation and (2) $170 . . ... 
• • • • • . . • ... 

'per'pupil Ixt ADA which Is the amount awarded under the flat grant scheme. 11/ 
This is simolif ied: actually flat aid plus the local share olus special 

^federal Indian education funds are deducted from $320 In conimon school 

.d istricts and frprrt $445 in high school districts in calculating the 
equalizing amounts They haven't changed much from 1965-66. 

St Is uoCortunate that this state, ^ich has a relatively small equalization 
task, has done so little. Vhy are 'states such as Arizona, with both kinds 
of grants^ TOlucCant to shift to grants which are really only of an 
equalizing nature? Vhy are any dollars given to rich districts when the 
poor distr£e^s are not yet equalized? The answer must lie in expedience, 
u it surely does not lie in fairness* 

X believe the argument stated above why ^'Special and supplemental 
programs'' sbould have first priority is more than justiifiable* 

Cc) AJX funds under this part shall be distributed annually among the 
states aaA among the educational agencies within each state on an equitable 
basis* All funds under this part shall be apportioned among all 

.states oa a substantially equal basis, based upon the number of eligible 

students fiiir yAiom funds are sough:, with allowance being made for the actual 

cost of delivering educational services in each state. For the purpose 

of determining the actual cost of delivering educational services in each 

state^ the Commissioner shall refer to the average per-pupil expenditure 

I 

11/ Coons^ Clune III, and Sugarraan, Private Wealth and Public Fducation (1970) 
VP. I17«18. 

• • • 
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of each stat;e« (2) Absent special or exceptional circumstances, funds 
tender this part shall be distributed among the educational agencies within 
each state so that each contracting i^ducatlonal agency will receive 
'ipproxinateiy the same amount" for eaeih, eligible Indian student to be 
served under the contract. Comraissior.er may make exception due to the 
special culteraly social, llngulstiC| and educational needs of the 
*cotnraunity incvolved. • * * ' ' ^ 

(d) • Equal education opportunities: (1) Contracts shall specify that 

all school districts receiving funds under the provisions of this part 
shall provide educational opportunities to all Indian children within 
that school district on the same terms and under the same conditions that 
apply to all other students. School districts receiving funds under this 
part shall be managed in such a way that In lian children receive all aid 
from the State^ and other proper sources other than this contract, which 
other schools in the district and other s choc 1 districts similarly 
situated in the state are entitled to receive^ In no Instance shall 
there be discrimination against Indians or schools enrolling^such Indians. 
C2) When Informed by a cpmplaint or through its own discovery that possible 
violations of Title VI of the Civil Rights Act ?f 1964 exist within a 
school district receiving Johnson-O'Malley aid, the Department of the 
Inferior shall, in accordance with federal requirements: (i) notify the 
Department of Health, Education and Welfare of ti e possible violation 
of Title VX and pursuant to the Memoranda of Understanding between the 
Secretary of the Interior and the Secretary of the Department of Healthy 
Education and Welfare conduct' an investigation into the matters alleged, 
(ii) If the report of investigation conducted l y the Department of Health, 
^ tion, and Welfare in (i) above discloses failure or threatened 
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failure to comply with this party and If the noncompliance or threatened 

noncompliance cannot be corrected by infomal meunsi compliance with this 

ci:3» part -may be effected by the suspension or termination of or refusal to 

^i-igtaintior; to continue financial assistance under t:he Johnsoh-0!Malley. : ; 

'Act or by saxj oj^her means authorized by law* As delineated in 43 CFR 

^^^Fart^l?-*!^ 1?*8 and 17*9, such other means may include reference to the 

-^^Department of Justice with a recommendation that appropriate legal - ' 

proceedings be brought by the United States to secure compliance or by . 

formal hearing before the head of the bureau or office ^administering die 

federal flnuancial assistance, or at his discretioni before a hearing examiner 

designated £o accordance with section 11 of the Administrative Procedure 

iLct« The Secretary of Interior may, by agreement with one or more other 

Federal depaxtmentSt provide for the conduct of consolidated or joint 

bearings as prescribed in 43 cipT Section 17.8(e). 

(e) Psaggraros conducted through contracts under this part must be 

designed £ar^ the primary benefit of eligible Indian students. 

§33>3 ca ji!m iunitv Participation^ * , 

(&} Pasental Involvement at the local level is an important means of 

increasing te3ie effectiveness of programs provided by funds under this 

-part« AccoKdingly, it is the policy of the Commissioner^ in regard to funds 

• distributed under this part, to require the maximum participation by the 

community affected. Such participation shall Include, but shall not be 

limited tQ» the provisions of this section. In the case of contracts with 

Indian Corporation, all provisions of this part relating to Indian Advisory 

Board shall, be required* 

(b) Eacb educational agency, receiving funds under this part shall 

nmvide foe* the establishment of an Indian Advisory Board for each 
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community affected. All members of each Indian Advisory Board shall be 
selected pursuant to subsection 33.3(c) of this part* Each educational 
agency may expend an appropriate amount o£ funds for conducting elections 



" of ah'Tndiaa Advisory Board, for attendance at state- wide meetings^* 

workshops^ board training and for other reasonable expenses Incurred by 

. . .... J 

an-Tiidian Advisory Board and in the planning, developmentf evaluation' and 

tDOnltoring of programs f\inded under this Act* 

(c) All Indian Advisory Boards shall be nominated and selected by 
procedures determined by the Indian community affected^ such as sanction 
by the tribal governing body ^ere- necessary* Hembers shall be selected 
be the Indian people in the community affectedi and, where the program 
or project will serve secondary school students, Indian secondary school 
students* Selection of members shall not limit the continuing participation 
of the Indian cooaaunity in tlie operation and evaluation of the program* 
Each member shall be designated by name and address in the application* 

(d) Each Indian Advisory Board shall be authorized to: (1) make an 
Initial assessment of the needs of Indian children in the community affected, 
(2) participate in negotiations concerning contracts under this part, (3) 

participate in the planning, development, evaluation, and monitoring of 

I 

programs, C^} hear complaints by Indian students and their parents, (5) 

meet regularly with the professional staff serving Indian children and 

vith the local educational agency, (6) hold all Board meeting open to 

/ 

the public, (7) have final sign-off authority on all programs and 

expenditure of funds, (8) establish rules for conducting its offices, 

and (9) have such additional powers as are consistent with these regulations. 

Revi s€ r The exclusion of "comrnunlty participation" as generally 
«^articcd now and or described in the Lay-Richmond draft, guarantees both 
^^S ^..^r^T%rho^l control and lack 4? ac«3««ntabllity. In the Lay-Richmond 
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draft "comrnunity participation" is a very weak concept. 

• * • ** * 
There is one clear way to avoid meaningless participation, obtain 

accountability (both programmative and fiscal) and produce actual 

z .coopieration through the local parental organization. Give specific .: . 

' authority to lolal parental groups and let them determine how the money 

vill be used and Aether or not it has been used properly and wisely. . 

. • . -'If a school can deliver ^at the parents want, they will get their 

fundsy if not, the parents will use their funds for other educational 

programs: CD their own community programs; (2) contract schools; 

(3) Bureau schools^ This is a built-in, bilateral arrangement. The 

parents and the schools now have mutual dependency (a first; up to now, 

only the parents have been dependent). 

A great deal of planning in Indian education has always been done with 

" the assumption that Indian parents somehow care less about their kids, 

• less than other parents, less than local educators, less than the 
planners* If you don't reject that, there's not much point in worrying 
about Indian education. But if you feject this, if you have confidence 
in the interest of the parents, then allow them to make choices. Ue 
don't need ongoing debates as to school performance. Parents can decide 
lAo comes closest t:o doing yAiat they want, and they can back their 

i 

decisions with Johnson^O'Malley funds. There is no doubt that you must 

have the involvement and cooperation of parents if the Johnson-O'Malley 

/ 

program is £o represent both a decision and a commitment. 

1 cannot accept the assumption in the Lay- Richmond draft that ...**the 
i&ajority of the members of the elected school board are Indians*^ 
Documentation vrould be needed to back up their claim. 
Q If we believe in the concept of Advisory Boards, then, they should 
^^taalso be able to approve a need for "^7ic support" and not just "special 
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of their chlldrent so ^Aty shouldn't they decide in both areas? 



" •'•The Lay-'Ri^shnnnd draft takes exception and questions the Interest of 
the Indian parents and their willingness to participate. They also state: 
•Oa the other hand, Mr. Scott's proposal seems tc assume that the Indian 
rparents yan£ to participate, but are prevented from doing so by the non-* 
Indian school board# This has not been our experience''. Maybe Mr. Lay 
and Mr. Rldmond have had unique experiences that I have not, but the. 
majority o£ advisory boards have indicated opposite experiences. I also 
believe in the two-way street system, but my experience has been that the 
elected school boards^ vay was just about the only way* 

If adequate participation of Indian advisory school boards or just i 
plain paretsts was realized, situations like Hammon, Oklahoma or Duckwater, 
Nevada would hot exist* * ' * 

Ve may not be able to legislate effective participation or cooperation 
but one thing is obvious we must give the Indian advisory school board 
every chance possible* 

1^3^ 4 ffeneral Requirenents for Contract s» . 

(a) Educational ?lan. To become eligible to administer the contract 

funds, the contractor shall fornnilate a programmatic operational plan 

for awarding of contract funds to each eligible contractor. Such plan sha 

become a 2^rt of the contract. Programs shall be designed to meet the 

special needs of Indian students, which may result from the financial 

station of their parents, from cultural and language differences, or from 

other factors. Such funds shall sunolcment^ and not supplant, state 

and local funds* Each contract shall require that the use of these funds 

%dll not result in a decrease of state, local or other federal funds for 

•#% 

Indian children wt^ich^ in the absence of funds under this part, would be 
O 

Q]r\ available for Indian children. 
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(b) Bud^t Estimates and Financial Information. For each school 
district receiving funds under the contract ^ the contractor shall submit 
Zo th3 Cormslsslonerf or his authorized representative such budget Infor- 

>iaatlon"as*^ is necessary In order to determine eligibility to receive funds. 
If funds are S0]^g;ht'for basic support services, the contractor has the 

.burden- of' meeting the standards established by 33.2(b)(2), (a^b,d,d). . . 
This ihforzxsation shall Include records of receipt of funds from all 

'^teurces'^' and' if supplemental funds are requested for special need programs 
*tthall specify line Items In each school district's program for ^dilch funds 
from this program be expended. When supplemental funds are sought, full 
informatioti on programs funded from other supplemental sources shall be * 
furnished* Formal written findings shall be made by the Area Director 
end incorporated into the contract. 

.Co) Reporting. Information shall be furnished by the contractor as 
to the type of expenditure for lAlch reimbursement Is sought "under the 

« 

terms of t&e contract* An adequate accounting system shall be maintained 
that enables identification of expenditures of funds dontracted for under 
this sectfcm* 

(d) Ecittcatlonal Standards. School contracts serving Indian students 

shall provide the minimum educational programs required by established 

I • * 

State standards* *' 

4e) Sfeagf . Spaolal sgncidorafei o n fen: so - leofelon porc o nnol ■ chall 

4e ^j^n IbC^ t h g oe irf^f irj r'ual-o vi^iU Gpociol ^ acpertiice 41m ar oaft 

e ulture ^ ftsict e ^na ^ gocial^ at^ lanpuapa^ A a od a mt c r^g****' "'^nr'nr*^ nocd 

be»^ Fajet er w ndw thi« Ae^ 

(f) Inspection of Programs. Schools or contractors receiving funds 
) nder this part shall be open to visits for purpi.^ ses of program audit and 
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inspection by duly accredited representatives of the Federal government 
and the contir acting agency. The contractor shall furnish the Area Director 
wltli"' a* detailed report from each participating educational agency, describing 

-^-•••the-a^cbtnpIlshTnents during the previous: school year, due before October 15: 
each year, lAidi shall contain an evalaution of the effectiveness of the 
program*' * The Area Director shall atidit. program effectiveness, and the • 
"'finahclar expenditure for each such contract during the first half of - 

**• each contract: yeair* .*.-^»-Ar»4..ifti.-rf,jA->rv. . * -v ... . 

(s) ^^dk concxact shall include provisions that the educatinal agency 
vlll comply in full vlth the requirements concerning community participation, 
as set forth In subsection 33«3 of this part. 

*XJtO The contract shall provide that all educational agencies receiving 
funds under this part will be open to visits and consultations by duly- 
accredited representatives of the federal government, by parents in the 

' community affected^ and by tribal representatives* 

(1) All contracts^ records, reports, budgets, budget estimates, plans, 

and other documents pertaining to the administration of the program shall 

be provided to each member of the Indian Advisory Board by the educational 

agency* Such dacsuments shall be made available, upon request, to members 

of the public by educational agencies and by local school officials for . 

Inspection* Educational agencies and local* school officials shall provide, 

free of charge, single copies of such documents upon request* 

/ 

i33*5 State School Lat7s> •/ 
State employees may be permitted to enter upon Indian tribal landsp 
reservations, or allotments If the duly constituted governing body of 
^hf» tribe a<3opts a resolution of consent, for the purpose of: 

ERIC ■ • 
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(a) Inspection of educational conditions in the public schools located 
thereon; (b) - to enforce state compulsory school attendance laws against 
'Indian children, parents, or otlier persons in loco parentis.. 

:- g33:6 Use of Federal Propert-^;r i . rn-. 

The use o£ federally-owned facilities for public or private school 

purposes tnay- be 'authorized %^en*not needed for Federal activities..^ Transfer 

• • .... ... 

o£ title to such facilities may be' arranged under the provisions of the 

Act of June 4, 1953 (67 Stat. 41). 

(a) Insurance covering nonexpendable property: When nonexpendable 
Government property is turned over to public or private school authorities 
under a permit, the penxklttee shall insure such property against damage 
by flre^ wiudstorois vandalism, snow, and tornado in amounts and with 
companies satisfactory to the superintendent or officer in charge of the 
Indian Ageueir responsible for the property. In case of damage or destruction 
of such property by fire, windstorm, vandalism^ snow, or tornado the 
insurance money collected shall be expended only for repair or replacement 
of property; otherwiset Insurance proceeds shall be remitted to the Bureau 
of Indian Affairs. * . . 

(b) Maintenance of Building: The permittee shall maintain the property 

In a reasonable ; state of repair < consistent with intended use and educational 

! - ••• . 

purposes* 

/ 
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Office of Indian 
Education Progmns 



MeDK)randum 
To: 



KUREAU or INI3IAN AFFAIRS 
WASHINXiTON, D.C. 20212 



^ April 17, 1974 



copy 



From: 



Dr. Wil'llam J. Benham 

Acting Director^ Office of Indian £ducatlon Programs 

Brice L. Lay, Chief, Division of Educational Assistance 
Charles Richmond, Chief, Branch of Public School Assistance 



Subject: Revised draft - Johnson-O'Malley Regulations 

In our meeting v/ith Mrs. Holmgren and Kr. Scott, we reached general 
agreement on the revision of Johns on-O'lIalley regulations, except for: 

XI) Eligibility 

(2) Community (Indian) participation 

It was agreed that Richmond and Lay would submit a draft which x^ould 
be almost Identical to Mr. Scott^s draft, except for a full explanation 
of the recommended wording on these two points. 

Attached is a copy of our draft. With the exception of the definitions 
for eligibility , and references to the formula , our draft is much like 
the initial Committee draft, written with participation by the Solicitor's 
Office. 

We feel that the Solicitor can approve our draft for legality, « 



Brice L. Lay 




Charles Rlchinond 




Attachment 
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It Is proposed to revise Part 33, of Chapter I, Title 25, 
of the Code of Federal Regulations to read as follov/s: 

Part 33 - Enrollment of Indians in Public Schools 
See* 

33*1 Definitions 
33.2 Contracts 
33»3 State School Lav/s 
33*4 General Requirements for Contracts 
33.5 Public School use of Federal Property 
3,48 Stat. 596, as amended; 25 U. S.C. 454, unless otherwise noted. 
§33.1 Definitions . 

Whenever used in this part, the terms defined In this section 
shall have the meaning herein stated: 

(a) ^>Suc<ce-- menas a Slate of the UniteJ SLduub \jZ Aruw4.1cc« o^' 
any subdivision thereof. 

(b) A "school district" is the local unit of school admini- 
stration as defined by the laws of the State In which it is located. 

(c) An "Indian"' is an individual who is a member of a tribe, 
band, or other organized group of Indians, including Alaska Natives, 
which is recognized by the Secretary of the Interior as being eligible 



/ 



for Federal Services. •"^ 



i 



I > 




erJc 



(Mr. Scott's draft would add at this point the words "throughout the 
United States." / 
Then on 33.2 (a) Contract Eligibility, this would broaden the authority 
to include contracts to areas other than "on or near reservations." 
Following is our analysis of the reasons why we feel clinibilitv chould 
not be broadened beyond present Departmental policy: 

53 
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On the matter of eligibility, there is general agreement that 
the existing regulations are too restrictive. A school district establishes 
eligibility to receive funds, and under present regulations a school district 
must contain large tracts of non-taxable, Indian-ovrned land. This restriction 
can possibly make ineligible for JOM services some Indians who are eligible 
for other BIA services. In some instances, Indian students might be eligible 
to attend BIA operated schools, but the school district might not be eligible 
for JOM funding, because of the above restriction. 

Therefore, the draft prepared by the Committee would remove the 
trust land restriction, and would make eligible for funding programs operated 
In school districts serving eligible Indian students . Eligible Indian students 
would be defined as those residing on or near reservations an^'g ligiblo for 
e ther Fodoffal services because of their status as Indians. 

Xt would seem that Mr. Scott ^s draft would, liberally lntcrpreiad« 
make it possible to pay for services provided to eligible Indians wherever 
they live* 

This would seem to be in conflict with established Departmental policy. 
On March 30, L972, Mr. Frank Carlucci, Associate Director of 0MB, in a letter 
to Mr. Harrison Loesch,j Assistant Secretary of Interior, stated it appears 

controlling that Indian needs on-reservation are sufficiently great that 
resources available to BIA should not be dissipated elsewhere." 

In liCm Loesch's memorandum of April 4 to the Departmental Policy 
Committee, he stated, "It appears that this administration is reiterating 
the position the i'rqsidcnt took in his message to Congress that the Bureau of 
Indian Affairs is not to dissipate it*s resources elsewhere than to serve the 
reservation Indian population." 
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In the President's T-tossar^e to the Confcress of the United States on 
now polictcs and r.Ov'^^ls for Arr.crican Indians , July 8, 1970, he states, "The 
Bureau of Indian Affairs is organized to serve the 462,000 reservation Indians. 
The BIA's responsibility does not extend to Indians who have left the res- 
ervation Indians. The BIA's responsibility does not extend to Indians who 
have left the reservation, but this point is not always clearly understood. 

••••• "In a joint effort the Office of Economic Opportunity and the 
Department of Health Education and Welfare will expand support to a total of 
seven urban Indian major cities which will act as links between existing 

Federal, Stati: and local service programs and the urban Indians" 4«. 

"I am directing the Office of Economic Opportunity to lead these efforts." 

Limitations on eligibility imposed in the draft prepared by the 
Committee seems to be in line with the recent Ruiz (Papago) decision. 

In summary, it seems clear that present eligibility requirements 
should be liberalized, but we should not expand this eligibility to go 
beyond established policy. ^^1*-^. 



Indian parents within a school district to meet with the elected district 
school board to plan, review, and evaluate program^ and audit tlie expenditure 
of £unds received by the school district for education of eligible Indian 
students. 






(d) An "Indian Advisory School Board" is a board elected by 



(e) "Commissioner" means the Commissioner, Bureau of Indian Affairs. 



(f) *'Basic support payments" means payments made in support of 



school operational costs in order to meet educational standards established 



by the State. 
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(g) ••Special need programs" arc programs supplemental to basic 
school operational programs^ and necessary to enable eligible Indian students 
to benefit adequately from the basic educational program. 

{h) "Area Director** means the director o£ the Bureau of Indian 
Affairs Area Office to whom the proposal to contract for the educational 
services Is presented. 

(1) An ttlndian Corporation" is a group of Indians chartered as 
a corporation under State law or under Tribal authority. 

(J) An '^Educational Plan" is a plan for expenditure by a 
contractu>r of funds appropriated for education of eligible Indian students 
in public school districts. ^^ ^ ^^^ ^ ^^^^^^^ * 

(2« Mr. Scott's draft would add the following definition: 

Educational Agency **means any state, school district, state 
university or college; state or federal corporation, Indian tiribt, inter- 
tribal corporation, Indian corporation, corporation chartered or created by 
an Indian tribe, any public or private Indian controlled school or institution.' 

We do not feel that an "Educational Agency*' can be defined in this 
language* We have had lengthy conversations with representatives from the 
Solicitor's Office on this matter. They have now agreed that the Indian 
contractor docs perform certain services connected with education-^-but they 
have not agreed that they are an educational agency . We do not believe we 
need to raise this issue at all and have deleted any further references to 
to educational agency. j 

AlsO; Mr. Scott makes reference to "any public or private Indian 
controlled school or institution." We had thought that this was to be deleted* 
but if not, we wish to include the following commcuts: 




Mr. Soott^s draft would make it possible to contract funds under 
this part for expenditure in private or contract schools* The draft proposed 
by the Committee would limit expenditure to programs operated through public 
school distiricts* 

The Johnson-O'Malley Act does provide very broad contracting 
authority, and contracts for law and order, health services, etc., are signed 
using this authcrjity. However, funding for these contracts, other than public 
school education, does not come from the appropriation approved for education 
of Indians in public schools. The appropriation bill each year approves a 
line item for education of eligible Indians in public schools and in the 
minds of the Congressional committees and the general public, this is-^^Johnson- 
O'Malley" money. However, money appropriated under this particular line item 
cannot be psed for any other purpose, unless specific authority is obtained 
from the Approprxaiions Committee. 

There is also a line item in the BIA education appropriation for 
contract schools. If funds are to be provided under contract for other than 
public school operations, it would seem that it should be funded from this 
line iteou / . 

Another factor should be seriously considered » denominational 
schools ax-e generally experiencing financial difficulties. Indian people, 
whose families are closely tied to these schools, want to keep the schools 
open. Indian groups a^te being offered opportunities to take over operation 
of these schools under contract. These schools receive no tax money, no 
state aids no PL 874 payments, etc. 

If they apply for JOM funding, they will apply for total funding 
not supplemental funding. Many of these schools have dormitory faciliticSt 
and the per pupil costs will be very high — • up to $1 million total in some 
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Instances. There are perhaps, 300 such schools on or near reservations, 

which could serve eligible Indians* If only 25. of these schools were fully 

funded this year, they could use the entire JOM appropriation. It would 

seem more logical to continue to fund approved contract schools under a line 

item specifically authorized for that purp ose. ^^ ^...^^^^^^^^^ . -.. i,*****'*^^^ ' 

§33. 2 Contract Elli>ibility 

(a) Contracts may be entered into under the provisions of the Act 
of April 16, 1934, (48 Stat. 596) as amended by the Act of June 4, 1936 
(49 Stat. 1458, 25 U. S.C. 452-456) with authorities of a State, or school 
district, or Indian Corporation, for the education of/Indian - ohildron, of- 
or-Tjrojp53e]^ree indian^5To<yd; I in grades Kindergarten through 12. 

Scott *s draft, he has extended eligibility to >>pre- school 
through grade 12.*' 

t/e do not feel that thi^ can be cone, because j9iMe-£chool is not 
a part o£ a public school program. Pre-school programs should be offered, 
and can be funded from a variety of sources (Headstart, Early Childhood, etc.), 
but could not be offered as a standard part of the elementary public school 
program. Therefore, -we feel that pre-school (pre-kindergartcn) services should 
be £und&d from other available sources, and not funded under the budget line 

item intended for public schools . ) ^^^^^^^^^^^^^ ^^ ^^^ ^ 

(33.2 (a) Monies can be Upended only in public schools districts 
with an eligible Indian enrollment of at least 3% or 10 Indian students, who 
reside within the exterior boundaries of a reservation or who are recognized 
by the Secretary of the Interior, in their present place of residence, as 
being eligible for Federal - services because of their status as Indians. 



(#4f, This represents a chaiJgc fron; hhr. Scott •s draft, please refer 



t^ Insert # 1 on eligibility . ) 
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33«2 (b) The contracts may authorize paynicnts for: 
<1) Supplemental programs which have been approved by the Indian 
Advisory School Board to meet the special needs of Indian students. 

C2) In support of the basis school program offered to all students, 
only if autihorized in the Educational plan [33.3 (a)] and only under extra- 
ordinary or exceptional circumstances. The contract may authorize such 
payments only when the school district submits evidence of 

<a) A reasonable tax effort Jt^^uJ ^^^^^tJ^rf^^C^-^^-^ ^/^-tii^l^/V^ 
<b) Full utilization of all other sources of financial aid. 



Including all forms of state aid, Public Law 874 payments, etc. 
(c) At least 70% eligible Indian enrollment within the school 
district, and 

^d) Where applicable, additional operational costs incurred by 

the school district because of remoteness and isola.tion factors, 
(e) The Area Director may request that the Commissioner allow basic 
support payments in other instances where proof is submitted 
that the school cannot operate effectively without re^fiewing . 
such funds, and if the request is approved by the Indian 
Advisory School Board. 
(#5 Insert. The above requirements will be implemented by a 
formula (explained in detail in the Manual) which will insure equitable dis- 
tribution of funds, by considering variations in per pupil costs, funding 



received from other sources, etc.) 



|33«3 General Requirements for Contracts , 
(a) Educational Plan * To become eligible to administer the contract 
funds, the contractor shall formulate an operational plan for distribution of 
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contract funds to each eligible school district. Such plan shall become a 
part of the contract. 

Such funds shall supplementi and not supplant, state and local funds. 
Each contract shall require that the use of these funds will not result in a 
decrease in state, local , or other federal funds which, in the absence of 
funds under this part, would be made available for Indian children. 

(b) Budget Estimates and Financial Inforiration . For each school 
district receiving funds under the contract, the contractor shall submit to 
the Area Director such budget information as is necessary in order to deter- 
mine eligibility to receive funds. If funds are sought for basic support 
services^ the contractor has the burden of meeting the standards established 
by (1) 33.2 (a)(e). 

If supplemental funds are requested for special need programs, 
shall specify line items in each school district's program for which funds 
from this source can be expended. When supplemental funds are sought, full 
information on programs funded from other supplemental sources shall be 
furnished* Formal written findings shall be made by the Area Director and 
incorporated into the contract. 

(c) Reporting . Information shall be furnished by the school district 
as to the type of expenditure for which reimbursement is sought under the terms 
of the contract. An adequate accounting system shall be maintained that 
enables identification of expenditures of funds contracted for under this 
section. 

(d) Educational Standards . School districts serving Indian students 
shall provide educational programs required by established State standards. 

(c) Inspection of proprnms . Schools in districts receiving funds 
under this part shall be open to visits for purposes of program audit and 



BEST copy AVAILABLE ^ \ \ 
inspection by duly accredited representatives of the Federal government and 
the contracting agency. The contractor shall furnish the Area Director with 
e detailed report from each participating school district describing the 
accomplishments during the previous school year, due before iiSiE October 15 
each year, and V7hich shall contain an evaluation of the effectiveness of the 
program. The Indian Advisory School Board shall participate in the prepara- 
tion of the report. The Area Director shall audit financial expenditures and 
program effectiveness for each such contract during the first half of each con- 
tract year* 

^ (f) Equal Educational Opportunities . 

(1) Contracts shall specify that all school districts receiving 
funds under the provisions of this part shall provi/* educational opportuni- 
ties to all Indian children within that school district on the same terms and 

. under the same conditions that apply tc all other students. School districts 
receiving funds under this part shall be managed in such a way that Indian 
children receive all aid from the State, and other proper sources other than 
this contract, which other schools in the district and other school districts 
similarly situated in the state are entitled to receive^ In no instance shall 
there be discrimination against Indians or schools enrolling such Indians. 

(2) When informed by a complaint or through its own discovery that 
possible violations of Title VI of the Civil Rights Act of 1964 exist within 
a school district receiving Johnson-O'Malley aid, the Department of the 
Interior shall, in accordance with federal requirements: 

(x) notify the Department of Health, Education and Welfare of the 
possible violation of Title VI and pursuant to the Memoranda of 
Understanding between the Secretary of Interi or and the Secre- 
tary of the Dcp artmcnt of Health, Education and Welfare, 
^ recorded at 32 Fed. Reg. 6304 (1967), recommend that the 
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the Department of Kealth, Education and Welfare conduct an 

investigation into the matters alleged, 
(li) If the report of investigation conducted by the Department of 
Healthy Education and Welfare in (i) above discloses a failure 
or threatened failure to comply with this partj and if the non«* 
compliance or threatened noncompliance- cannot be corrected by 
informal means jp compliance with this part tnay be effected by 
the suspension or termination of or refusal to grant or to 
continue financial assistance under the Johnson-O'Malley Act 
or by any other means authorized by law. As delineated in 
43 CFR Part 17.7, X7.8 and 17.9, such other means may include 
reference to the Department of Justice with a recoinmendation 
that appropriate legal proceedings be brought by the United 
States to secure compliance or by formal hear ing before the 
head of the bureau or office administering the federal financial 
asslstancei or at his discretion before a hearing examiner 
designated in accordance with one or more other Federal depart- 
ments, provide for the conduct of consolidated or joint hearings 
as prescribed in 43 CFR Section 17.8(e). 

(g) The contract shall provide that authorities of all school district 
receiving funds under this part shall be available for visits and consultations 
by duly accredited representatives of the federal government, the contractor, 
and the Indian Advisory School Board. 

(h) All contracts, records, reports, budgets, program plans and 
other documents pertntining to the administration of the program shall be 
made available for inspection by the Indian Advisory School Soard, School 
officials shall provide, free of charge, single copies of such documents upon 
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(Insert i/b. (Mr. Scott's draft includes a detailed section on 
Community and Parental Participation ^ Our proposal omits this as a section, 
but provides for such participation throughout the other sections^ for these 
reasons: 

While there is not great divergence of opinion on this clement, 
there does seem to be a difference in philosophy. The Committee draft provides 
for the election of an Advisory School Board, which would work in cooperation 
with the elected school board. In many instances, the majority o£ the members 
of the elected school board are Indian, and in most instances, ue believe that 
the goals of uuth groups will be the same. 

The Committee draft requires Advisory Board approval of programs 
for expenditure of funds for special need (supplemental) programs. The Advisory 
Board also has authority to Inspect performance under such programs. Further^ 
the Committee draft, at the suggestion of the Department of Justice, provides 
safe-guards against discriminatory use of any educational funds. 

^' The effectiveness of this participation, under the Committee proposal 
will depend on the interest of the Indian parents and their willingness to 
participate. 

On the other hand, Mr. Scott^s proposal seems to assume that the 
Indian parents want to participate, but are prevented from doing so by the non- 
Indian school board. This ha s not been our experience. It is doubtful that 
effective participation can be legislated or forced--certainly cooperation 
must be a two-way street— and Indian parents are now more concerned, and 
knowledgeable and are participating effectively. Forced participation and 
belligcrant attitudes can only lead to confrontation, and to situations like 
Hammon, Oklahoma, or Duckwater, Nevada, where over the long haul, Indian 
students suffer. 

The Committee draft has opened the door for effective Indian paronwl 
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participacion-^and wc feel that the cliraate is right for solid accomplishnient 

in this respect. _ _ u^^^ ^j--^^ ^^..^ ^^'^^'^ ^-^ ^.u i* - -«.j »q-T..,w 

•^^'^^^^^^^^ |33 • 4 State School Lavs > State employees may be p crraittcd to enter 
upon Indian tribal lands, reservations, or allotments if the duly constituted 
governing body of the tribe adopts a resolution of consent, for the purposes of: 

(a) Inspection of educational conditions in the public schools 
located thereon; 

{b) tc enforce State compulsory school attendance laws against Indian 
children, parents, or other persons in loco parentis. 

f33..5 Public School Use of Federal Property . The use of federally- 
owned facilities for public school purposes may be authorized when not needed 
for Federal activities. Transfers of title to such facilities may be arranged 
under the provisions of the Act of June 4, 1953 (67 Stat. 41). 

(a) Insurance covering nonevpendable property . When nonexpendable 
Government property is turned over to public school authori ties under a 
permit, the perroittee shall insure such property against damage by fire, 
windstorm, and tornado in amounts and with companies satisfactory to the 
superintendent or officer in charge of the Indian agency responsible for the 
property. In case of damage or destruction of such property by fire, wind- 
storm or tornado the insurance money collected shall be expended only for 
repair or replacement of property; otherwise insurance proceeds shall be 
^remitted to the Bureau. 

(b) jfaintenance of Building s The permittee shall maintain the 
property in a reasonable stat e of repair. 
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"rDespilc significant iniprovcnicnls in the past decade 
and a hnlf, iho healil* of Indian people^iiU lags 20 to IS 
years b^iind that the j^n^rai population. Th^ average 
age- at death among Indians is 44 years, about one-third 
less than the national average, intani mortality is nearly 
50% higher for indians and Alaska natives than for tiic 
population at largettlieiuberculosis rate is ci£l:Jl limes as 
hi^ and the suicide rai5 is twice that of the general 
population. Many infectious diseases such as trachonu 
and dysentary that have al! but disappeared among other 
Americans continue to afflict the Indian people. 

This Administration is detcrmir^ed thai the health 
status of the first Americans will be improvecl. In ordar 
to initiate expanded cftoris in this area, I \viJl lequest 
the allocation of an additional SIO miiiton for Indian 
health progrnnis for the current fiscal year. This 
strengthened federal effort will enable us to address 
ourselves m^rc effectively to those health problems 
which arc particularly imponani to the Indian com- 
munity. We understand, tor exampte, that areas of 
greatest concern to Irxiii&ns incliide the prevention and 
control of alcoholism, the promotion of oental health 
and the control of niiddic ear disease. We hope that the 
ravages of middle-ear disease -a particularly acuic 
disease among Indians - can be brought under control 
within five years. 

These and other Indian health progracns will be 
most effective if more Indians arc involved in running 
them. Yet — almost unbelievably — we arc presently able 
to identify in tliis country only 30 physicians and fewer 
than 400 nurses of Indian descent. To meet this 
situation, we will expand our efforts to train Indians for 
health careers. 




••Infant mortality i:^ ne.vty 5Q?<s hi^hct for h^dians and Alaska 
Natives . . (Navojo. N. M.) 



(/ O'Jf new census will probably show that a larger 
proporiiun of Amciica's Indians arc living off the 
rcscr\*ation than ever before in our history. Some 
authorities even estimate that more Indians arc living in 
cities and towns than arc remaining: on the reservation. 
Of those American Indians v.|*,o are now dwelling in 
urban areas, approximately ihjree-fourths are living in 
poverty. 

Tlie Bureau of Indian Affairs is organized to serve 
the 462,000 rescnation Indians. The BlAs lesponsi- 
bilify does not extend to Indiai^s who have kit the 
reservation, but this point is not always d!e:>f)y under- 
stood . AS a result of this n^isconception. IrYdian&.living in 
urban ureas have often lost out on the opportunity to 
participate in »^iher programs designed for disadvantaged 
groups. As a first step tov;ard helping ths urban Indians, 
I am instructing appropriate officials to do all they can 
to ediSurc that this misunderstanding is corrected. 

But misunderstandings are not the most important . 
problem confronting urban Indians. The biggest barrier 
faced by those Federal, State and local pfxjgrams which 
are Irjing to serve urtan Indians is the difficulty of 
locating and identifying tlicm. Lost in the anonyiatly of 
the city, often cut off from family and friends, many 
urban Indians are slow to establish new community ties. 
Many drift from nejghix>rhood to nei^borhoocJ: many 
shirttlc back and forth between reservations and urban 
areas. Language and cultural difiereriies compound these 
problems. As a result, Federal, State and locJ programs 
which arc designed to help such persons often miss this 
most deprived and least tinderstood segment of the 
urban poverty population. 

This Adndnistratioh is already taklirg steps which 
uil! help remedy this siiwation. In a joint effort, the 
Office of Economic Opportunity and t!ke Department of 
Health, Educatirm and Welfare will expand support to a 
total of seven urban Indian centers in major cities which 
will act as links between e>cisting Federal. State and tocat 
ser\'ice programs and the urban Indians. The Depcwt- 
ments of Labor, Housing and Urban Dex^clopment and 
Commerce have pledged to cooperate witi^ (uch ex- 
perimental urban centers aitd the Bureau of Indian 
Affairs has expressed its willingness to contract with 
these centers for the performance of rclocaitioa services 
which assist reser\*ation Indians in their tramilion to 
urban employment. 

These efforts represent an importa<U beginning in 
recognizing and alleviating the severe proW^^ms faced by 
urban Indians.'We hope to learn a greJi deal from these 
projects and to expand our efforts as rafiidt^* as possible. 
I (am directinc* the Offuce of Economic Opportunity to 
lead those efforts. 
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^ . . ' . . • ^ >f^ ; ' V • * 

Xoi C^pArtiaencal Policy Coranlttoo - ; . * * 

Assistant Secretary - Program ?o3.icy 
^ - . Assistant Socrccary K&iiiigoxiottI; axi4 Budget; , 

■ 1 

1eroa>; AsBiataa^ .-SeoreCdry'^^ Public La* MauasQaesxC 

" V r ' . ■ . ; . . 

Svb^ac^': E'qlicy Decision tfeadctd on Clieu .) to li>e 

Served by Bureau o-f Xodion Affaic^i: ' . ^ 

¥ka ^^seci^^ico t^irfictor of OKD hao Juot addres^ad Che 
eucloaed l^&Cer o£ March 30 to ae on tbd Abov« 6ubjQct« • . 

X &(& c^llla^ thL^ to your ^itceatloa as it; bears directly 
on my m^noraaduia of Daccfttbcr 29 » 19 71* to the Policy 
Co<tiS7iit tee on thiu sa^it^ ;Qubj^ct«. Zc ^ppe^rs -thart thiB 
A^i^JLcDlstr^iioa ^ciic^LiXZltii^ ihti posXiloa "fho Pre&iJeni 
too'K In hlfi TC^aa^a to CoDgre^s that -the Bureau of Indi^u 
Af^'^irs is uot to di&alpate-i-t^^.xespurces el&evha;?e^tbdA. 
to sarya. thd reeerv^tl^ox^ Xfi^dlan population* 

"(SgdJ Harris Lc^h * *■ . 

cc; Coi»»iaalo)oo?.* of Jadifta Affairs •.-Vv^Vv-^^^^^^^^^ '/ • * 

, „ • ..... ... '-^v ■ * ■ 



. . EXECUTIVE OFFICE OF THE PRESXl^n* ^ 

* • ^ OFFICE OF MANAGEMENT AND BUDGET 

, . ■ . WASHINGTON, D.C. ZOiOi * . , . 

■ ■ /• \ 



• . • • " • ' • ^ 

'Honorable Harrison Loes.ch. ' • '/.••'Ti 

Assistant Secretary of Interior : ' ' ^^f^ \- * 
Wa-shington, D.C^ -20240 \ '\ ; • 

Dear >5r, Loesch: 

Federal projects to inj^.et the::.?needs of urban Indians ""Kave 
reached the stage. v/nere evaiuktion can begin. This 

.assessir.ent will continue through FY 1973/ as conclusions 
arc reached on approaches for the future. So that these 
determinations may be made. in an orderly manner, it is ' . 

f appropriate to reemphasize assignments of responsibility 

• in respect to urban Indians. 

• As v;e recently discussed, the President in his July 8, 
1970/ Indian Message v;as explicit about the policy that 

•needs of Indians living in urban areas are to be met 
through programs designed for disadvantaged groups in 
those areas. The principal effort cited is the OEO Model • 
Urban Center project/ soon to be under evaluation. Future 
urban Indian programs will result from lessons learned 
in the Center project. The President stated in his Message, 
"I am directing the Office of. Economic Opportunity to 
lead these efforts." " • . \ * ' • * . * . 

The President stated further: • .* * 

. * • "The BIA*s responsibility -dbes, not extend ; 

• ^ to l3idians who have left- the reservation/ * 
. .* .. . but this point is not alv/ays clearly 

. understood. As a result of this miscon- ' . 
■ • • ception, Indians living in urban areas have 
.•• '.'often lost out on the opportunity to 
. ■ *• . • participate in other programs designed * . . 

for disadvantaged :'gro.\ipsV -As/.a first * . *, • 
•* . • * step toward helping- urban Indians, I ajn 

instructing appropriate officials to do , . .* . . 
* . all they can to ensure that this* 
v misunderstanding is corrected* V • : . ' \ 
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It ic particularly important at thir> time for Federal 
officials involvGcl to take positive • steps to ensure that 
the iTiiiiconception laentioncd by the President is corrected. 
\\^e '.believe that the July 8/ 1970 / Kessacje envisages no 
GXtcnoion of BIA services to indi*ans v.'ho have 'left the 
reservation. VJithout reference to BIA legal B^ythorlty or 
eligibility of urbEin Indians 'for BI7v services., it appears 
controlling that* Indian needs ' on-reservation are suffi-- 
ciently great that resources available to BIA should not 
be dissipated elsewhere. 



I have asked OEO to inform you of progress in the Urban 
Center effort and to ^discuss with you any urban prograiTi 
develc^nients which raight havu an effect on BIA programs gi\ 
the reservations, I_urge the Department of tlie Interior . 
to apprise OEO of "fesef^tion programs impacting on the 
urban Indian situation or\any other information which 
might- be useful tx^ OEO ijy fulfilling its lead respon ^lLUjUy^ 
in the urban Indiari 



rely ^ 



^-ii'hk C. Carlucci 
^Associate Director 



* * 
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One of the moat extensive and cooprehenslve research programa oa 
HaC:£v« education is in process in Alaska. The Alaska Kacive needs asseasment 
prosraa Is being accompliahed through the cooperative e^iorta o£ the State o£ 
AlaAUp Katlve groups, studenta and the Bureau o£ Indian Affairs, 

IWo programs of self-evaluation end ixaprovement of instruction have 
bem Incorporated as a part of the Muskogee Area program of educational account* 
ablXUty, The 'first. Instrument for the Observation of Teaching Activities, was 
of££elally implemented in September, 1973. Preliminary plans call for the 
of££clAl Implementat ion of the second, Performance Evaluation for the Educational 
iMder, following an Area wide workshop in March of 1974. 

HAIAP (an acronymn for Navajo Area Language Arts Project), a project 
to Ju r a lop relevant second language learning materials for Navajo children, is 
in progress on the Navajo Reservation, NAIAP materials have been field tested 
in taenty^tsvo schools during the past two years* MAIAP is a structual- sequen- 
tial. English language program which presents the grammatical structures of English 
in A aequenee believed to be suitalbe for Navajo children learning English as 
thedLc second language. The materials t through the use of numerous examples and 
MsnZngful activities, help children. to internalise the structures of English by 
capiJtalisiits on the thought process involved in language learning rather than 
on xoCa drill and oodel^mimicry. NALAP, Book I, containing ten units of 86 
strxabfcural objectives has been revised and refined and will be used in over 50 
per cent o£ fiavajo Area schools during the 197^*74 school year. Additional units 
arcfc also bcKlx^ developed. 

Da tha area of research, a pilot project is in existence to determine 
suoera of poplls who learn to read initially in Navajo rather than English^ This 
biUpgual'bicultural program is in operation at Sanostee, Toadlena, Cottonwood, 
Oreaaewood and Pinon. Navajo is the language of instruction in this program. 
At Cte kinclergarten and first grade levels, most of the instruction is in Navajo 
tritik ^Ime set aside for teaching English. At the first grade level, initial 
cearftos and vriting is in Navajo. In the second and third grades, mor^ English 
la oedy ami instruction is used in both languages. 



B. Assistance to Public Schools g rY-1974, $25,352,000; FV-li'?3, 
|27a9S2»OOQs increase $2»600,000« The increase conniata of: 



ZocaDBaaa or 
^ Peeapease C*^ 

^880Unt 



545.000 



Hh2,6oa»ooo 



Positions 



Total 

Program 

27»952,000 



Total 
Positions 



Cost Factors Involved in Increases 



E:gplanation 



To provide for in* 
cteased enrollments 
la Johnson 0' Mai ley 
assisted public 
schools. 

To partially offset 
coat of living in« 
cresses. 



O) Aafcicipated enrollment increase of 7,500 students at an average 
of $274, per student. 
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meat within his jurisdiction under such terms auc^ cor.ditlonii as maj be agreed 
upoa for their u^e and uiuintciiuuce. 

(f> The contracts autUurir.vd under sections iCw and 103 of ihis Act and ;;rants 
parsunnC to i>ectioa 104 oi tiiis Act may include proviisions lor tiie pert'ormauce J 
of personal services which avouIU oilierwise be iwrformed by i Inderal employees: / 
Provided, That the iSecrctary shall not make any contract v»hich would \m\yAyr / 
Ills ability to disjchan^o liis trust rcsiwnsiliilities to any ludir.a tribe or individual/./ 
. (k) Contracts with tribal or;?anizations and rojrulations adopted pursuant t(J 
this Act shall include previsions to assure the U\\t and nnli'orn: provision by such 
organizations of servaces und a.ssititauce to itiUiau^ in tno Cunuuct and admiuis- 
tratloQ of programs or activirles under such contracts. 

Sec, 107. (a> The Secre. iirics of the Interior ond Oi IlTjaltl , {-education, and 
%VcUare are each authorized to perforiu any nud all am anu t.> ruake such rules 
and regulations as may necessary and v>n>I^r xor the i>urposc carrying: out 
tbe provisions of this title. 

(b) (1) Within six montlis from the date of enactment of this Act, the Secre- 
taiy of the Interior and the Secretary of Hc;\lth, .ivdiication, aud Welfare shall, 
to tbe extent practicable, consult ysxia v.ationui anc regional Indian orj^ani^^a- 
tloDs, to consider and formulate api>ropr:aie rules Jiud regulations to Implement 
tbe proxisions cT this title. 

(2) Within .«erea months from the da:c* of enacv". -nt of this Act, the Secretary 
of tbe Interior and tlie Secretary of iiea)r*', Kducacion, and Welfare shall 
present the proiwseU rules and res;ulations to the Committee on interior and 
Insular Affairs of the United Stales Senate and Housi of Bepresentatires, 

(3) Within eight months from the date of enactment of this Act, the Secretary 
ot tbe Interior and the Secretary of Health. Kducation, and Welfare shall publish 
pr<^sed rules and regulations in the FedvraL Ke^ster for the purpose of receir* 
inz comments from interested parties. 

(4) W*lthin ten months from the <late of enactment of this Act the Secretary 
of tbe Interior and the Secretory of Health, Education, and Welfare shall pro- 
mulgate rules and res^Jlatious co implement the provisions of this title. 

(c) The Secretary of the Interior and the Seci-ei^ry of Health. Education, and 
TTel/are are authorized to revise and amend any rules or re;juIations promul* 
gated pursuant to this secMon : PtXfVided, That prior to any revis^ion or amend- 
ment to such rules or regxUations the respective Secretary or Secretaries shall, i 
to the extent practicable* consult with appropriate nationnl or re^nona l Indian / 
or^nizations, and shall pubiisl: any prciiosed revlsluns in ilie Federal Register ( 
not less than sixty days prior to tbe ediectire date of such rules and regulations 
in order to provide adequate notice to, and receive comments from, other inter- 
ested parties. 

SEa lOS. For each fiscal yer.r during wbidi an Indian tribal organization 
receires or expends funds pursuant to a contract or grant under this title, the 
Indian tribe whicii re^iuested such contract or grant shall submit to the appro- 
priate Secretary a report iuciuUing, bnt not limited to, an accounting of the 
amounts and purpo^ for which Federal funds were expended, information on 
conduct of the projjram or service involved, and such other information as the 
appropriate Secretary may rttiucst. The reiiorts and records of the Indian tribal 
organization with respect to such omtract or {xrant shall be subject to audit by 
the appropriate Secretary and the ComptrnMer General of the United States. 

Sec. 109. There are hereby authorized to be appropriated for the purposes of 
Motion 1<M of this title the amount of .^$3,000,000 to the Department of the 
Interior and $2,000,000 to the Department of Health. Education, and Welfare 
for each of three succeeding fiscal years following the date of enactment of 
this Act 

Sec. no. Nothing in this Act shall be construed as — 
. (1) affecting, modifying, diminishing, or otherwise impairing the sove>:eign 
Imniimity from suit enjoyed by any Indian tribe; or 

<2) authorizing" or re<iuirtng the termination of any existing trust responsi- 
blUty of the United States with resi>ect to the Indian people. 

TITLE ir— THE IXDIAX EDUCATIOX ASSISTAXCB ACT 

. SEa 201. This tiUe may be cited as tbe **Indian Education Assistance Act". 

Y Pasx a — Eouc.KTioy or Ixr^iAys ly PunLic Schools 

^ Sec. 202. The Act of April 10. 1934 (48 Stat. 590), as amended, is further 
amended by addiii;c: at the end thereof the folio wiu^ ncv sections : 
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•'Sea 4LTlie S<?cretary of the Interior shall not enter into any contract for 
Ithe education of Jndians unless the i)rosi>eciive coutructor has submitted to, anil 
(has bad approved by, ilie sSccrctary of the Interior, nn e<1ncation pUyn . which 
plan, in tUe tlcienui nation of the Secretary, contains etiucaiiouai objectives 
Wbich adwuately achhvss tl t e e<Incational needs of the In<liau students who are, 
to be bcueucian es ot thoTtTntracc and assures that mo c-omrautur is capauie oF 
meeij'jf? f'Tij^^'f't'^'- ■ 
^=Sec. i>- (a) Whenever a school district affected by a contract or contracts for 
the educaUon of IndiaiLS pursuant to this Act has a local school board aot com- 
posed of a majority of indiaus, tlie parents of the Indian children enrolled in the 
8cho(^ or schools affected by such contract or contracts shall elecc a local corn-' 
m lttee from anion;r tlioir number. Such comniitree 5?haH f»lli i>,ii '■ i< ii'.rm-trr 
deVelujmienC oi, au q suatl haV'e auuioniy lo illtliroviTur disapprove. pri»?:i;tuis lo 
be OuUdu cttni uiiuer >ucu cuuiiacc or contracts, a ua »uau carry uuc suua oilier 
duiifs, aiid Uf structured, as the Secretary ol the Interior shall by regulation : 
Provided^ koiccvvr^ That, whenever a local Indian committee or committees estab- 
lished pursizHnt to section ;^J5(b) (B) (ii) of the Act of June 23. 11)7:2 (6(> Stat. 
235) or an Indian advisory school board or tioardsesiablished imrsuant to this Act 
prior to tbe date ot enactment of this t^tion exists in such school district, such 
committer or board may, in the discretion of the affected tribal soveruing body 
W bodies^ be utilize<l for the purposes of this section. 

••(b) Th^ f;AorPtnrv nf fi ^o Interior nmv. in his discret ion. reroke-anT contract 
if the contractor faiU to permit a local com m ittee to perf orm ita dutiea pursuant^ 
tp sdosection (a K " ^ 

'*"'*5Ec. tSL Any school district edacatiz:^ Indhm students who are members of rec* 
€fnJied Indian tribes, who do not normally reside in the s$tate in which such 
achool dhstrict is located, and who are residiny in Federal boarding facilities for 
the purpQE»eH of attending; public schools within such district may. in the discre- 
tlon of tte Secretary of the Interior, l»e reimbursed by liim for the full per capita 
easts of edncatiug such IndUin students. 

"Sea There are hereby autliorlzed to l^e appropriated for the education of 
Indians pnrsuauC to this Act ^,UOO,000 fo r each of the fiscal years 1075 and 
1976." 

. Sec. 202: After conferring: with persons competent in the field of Indian educa- 
tion, the Secretary, In consultation w ith the Secretary of Healtli, Education, and 
Welfat^ sSiall prepare, and submit to the Committees on Interior and Insular 
Affairs of the United States Senate aud Houst) of Itepresentatires not later than 
Octol>er I* 1974, a report which shall include : 

(XI a comprehensive analysis of the Act of April 10, 1934 (48 Stat 500), 
asAnended^iQcludinp: — 

jy (A) factors determinhi? the allocfition of tonds for the special or 
yy&Rpplemeiital educational programs of Indian students and current 
operating: expenditures; 

<B) the relationship of the Act of April IC, 19^ (48 Stat 59C), as 
mendeil, to-« 

II (1) title I of the Act.of September 30, 1930 (04 Stat 1100), as 
* 1 1 amended; and 

ffl (l^e Act of April 11. 1005 (79 Stnf. 27), as amended; and 

11 <Ui) title IV of the Act of Joue i>3. 1072 (SO Stct 235) ; and 
jf (iv> the Act' of September 23, lOoO {T2 .Stat. 54S), as amended. 
fSf m specific pro^mm to met^t the speclnl e<Iucaiional neeils of Indian 
cUUAcen wlio attend imbllc f^cIiooIs. Such program shall, include, but need 
not be liniitiHl to, the followiu? : 
// ^^*'^" ^^^^ ^^^^ equitable distrihutinn of funds to meet ttte special 

jv«r supplemental e<lucntinnal needs of Indian cliildren and. where neeei^- 
/f sary, to pruvldi» senenil oiH'ratlu^' exr^nditures to schools and school dls- 
i'd/L Cric(s e<Iucntini; Indian chihlren : and 



(B) an estimate of tlie cose of such program : 
(?;% detailetl hnzislative recommendations to implement the program pre- 
w pan>4 pursuant to clauw (2) ; ami 
1/ A speciQc pro'^ranu topretlier with detaileil lejrislatire reconimendn- 

JJ WoxsssK^ to asssist the development and administration of Indian-controlled 
U cooaunnnitj colloges. 

lUsT B — r&f:r.\RATio2c or PRorsssxorcjLLa vx I?;du.!v Edocatio.'v 

Sec. (a) The S^retnry authorized to establish and carry out a program 
ef niaklnscrunts to, aud contracts with, institutions of higher education and other 
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u.s. department of the interior. 
■ ■ ■ Ofpjce of the Secret/vry. 

Hon. If ENRv M. .Tac.kson, 

C'httirmm. C'omimttlec on Interior and In$ular Affairs^ U.S. Senate^' 
Washirtiffton. D.C. 
1>EAR Mr. Chairman: This responds to tho request of Senator 
Abouvezk. duriuff the June 1 Indian A€airs Subc<ymi»«Utee hearings 
o)> S. lOrr. S. JSIO. S. lBI2.,ani^ S. SS4.^ for a legal memoranauflrf 
outlining the ve&pw:<ive I'eypoiSsi'bililies of the J."«)eral Oovernamck 
fendtfie States for Iijdwm education. No onewtity — etiWr the F«it<^l 
G ovc ni m«nt or t he St 3tos consid ercd CO I lec t i vel y--is sole I y res pons i big 
lor the «lHC3lit>n of Indians. Rather, khe responsibility is lodged with 
and exercised hy both entities in ccrtacN complicattxl ways. 



I. 'njK si.\tj:s' rehvoxsiuility 



The responsibility of the States with regard to the educjsdion of 
Indians is to provide- in so Jar as possrble, the opportunity for SJch 
educntion. on the sdanc terms under w'htch public education is made 
available to citizens generally. In yV/w-i v. Baar^ of E'l/ucaiton. 347 
U.S. 483, 493 the United States SHDreme Court held-tlist % 

opporUiUity for public education, "where the Stale has undertaken t» 
proiTKic. it. IS a ri«rht whicli must be Mwde Available to all on e«^ual 
terms." Moreover the courts have lone- held that the availability o( 
federal Indian schools does not iustifv- Vtirmne away Indians from 
*/*^f*^^"Ctch6>oh. United Stottes v. Dzieev Caunfu, 14 F. id i 
(D.Q. S. pak.. 1926). u;Vd feuh nom. ^feewey Countu v. U.S. 26 Yd 2d 
1^.^ ^^38), cert. den.i:7S"U.S. 640 OMS) : Ploer ■:. 

Bt^ Pim 6cfiool DisL. 183 Cdl. m, 226 Pac 926 (1B24). If can be. 
lairly stated, then, that in so far as possible, the States have fccvWsic 
responsibility It, educ-ate. Jndians ns they do all of their citig^s. -in- 
deetl, eflch of ihc Stiit&s has hound ilSelf by staTntc to prorsde thCs 
♦•iinn-ersul edut^iion to all eligible sLudenis. 

II. THB FKUKRAl. RESPOJISIBILITY ' '\ \ 

It is i»»ipo.4ant -to note, bowevei-. that two facfore rwider StaW , 
•<Uic:i( inn o. ^,:>ns c»ft reservations a .ii^cuW: task. Fii«t. re&ervation 
,Tl!fht f f'' for Indians tyUie United States and therefore is 
Ti} '-'^v t'^e nearly universal soyrce of funding 

ftpT"?^^"u-'t u."''^^""- public education of Iv^dianl 

js often a cost wh>ch the States must J«ok elsewhere than the Indian 

(53) 
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rommunil/ to metct fin many cases, (he States look to iHe Federal 
Government- which contracts with lacal educatiorral agipncies4'ur the 
education of 1 ndians under the .lohnJbon-O'Mall^y Act, 4S St^it. T/jO. hs 
amemJea b^f 49 Stat. 1 1:.-^. ) 

Second, many Indians live in remote areas large reservations^ 
very far from publkschwi faciliti^ Th^ combination erf ihesu- factory 
result* in public educaUon of-sow® Indians beintf a h«Mri;|i-.inta5k. 
.•/Because of the lax exempt s^at^s of «he tji>st land and frequexit ab- 
sence of op^anizwl puWi^r: &t^oo»l 4isbricts.-the Bumiu of ln<Jtan A-lff^iis 
has assumed resjponsibility for providing sc^hotjja This Federal r«- 
sponsibilrt V for educatinarliMiians. however, is not lied to a ray Specific 
primordial statutory or coi>sX'rtUtj<iwnd mandate. (Kot^eyetxthtfeetP a* 
ties which provide fur iKe? education of Indians specrficaf?y impart 
this duty to the Federal Government.) This is not to SMyThat tjhe 
FecJeral Government has any intention of shirking- its fesponsibiHttes 
in Indian educa^taoa I ndeed. it b submitted tnat tl^ United S^tA^ has 
a strong )>x)ral call to meet tbtse stspojisibiUties. KatWer. the poijst 
to be msfcdc is simply that the Gwerniwents activities va educating 
Indian should be considered a« CN^rcised in lieu ^ t}ie basic 
Stnrte responsibilities. This analysis is borne oirt in practice in that 
more than t>wo-thirds di Indian cKildren fn^m reservation areas aio 
currently enrolled in the public sphools. 

In ndcikfdon to considerations which flow from Tndiari trust larui 
status. ar»other major factor has fesulhed in the Fed^rsl Governments 
assiuning some ^e5po^^^^b)l!ity for Itid&dn education: in Sow^e ca6^ the 
basic education programs oftered by che Statesto all their citizens ^are 
not fully responsive Iq the speciarrweds of Indian fitodents. In such 
infitances, thd Federal Government has often contracts! v^ith Stetfi 
educational agencies to provide special programs tailored to meet 
Indians needs. Such corvtracting is generally cArried out v.nder an- 
thorHy of the Johnson-O'Maf Icy hdi^^t:^r$v. 

The Federal Government discharges its responsibilities for educat- 
ing Indian children in the fotlowing rays: 

(1) 87.0SG Indian students areenroHed in public schodls v/hich 
receive financial assistance from the Federal government through 
Johnson-O'WSalfcy {urnding. 

(2) SS,7S3 Indian stitdents an^ enrolled in day and boarding 
schools conducted by the Bureau e^f Indian Affairs. 

f3) 4.025 Indian i^tiidents live in Federal dormitories and attend 
public schools. 

(4) 2i222 Indian students attend Indian-coni rolled schools in 
Indian ccimmunities* 

(6) 61.000 Indian Etjudents xwpA of whom are also coarrted in 

fvoup l^^w/?ra) attending public schooDg are the beneficiaries ^ 
federal ^Mmpact did" provided ^ their schools by the Oftic^ cHf 
Educaiicn : addKional res«£>urces>fov Indian edttcaiion will be pro- 
vided through the t)epartnr3enldf Health* EduCdti(«ix and Wel- 
fare by newly-f wnded Title lY o£ P.L. 92-31 8. 

(C) Indian cliildren in puUic schools throughout the countiy 
wWse parents live at the poveWy level arc provided special edu- 
cational opportunities ihrough resource?; provided by the O^^^ 
/ of Jfcjdut^Uon pursuant to tl^ £iemcnlary and :iccoudary £du- 
calion^Ad ^ 



Sinceiely yourS; 
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John Kyl, 
Assistant Scereiary of the Inferior. 

o 



Tot Acting Director f t££lce of Indian ]^ucaclon Pro&rcms 

. From Ck»a&lsslc»ncr o£ tQ^lan Affairs 

S^^^J^ts ^ropo&ed Changes^ in Jobn^n^OTftilloy Rii^&ul&tions 

The clo^lt^ d&tefCor reacticni? to the JoIinsoti-O^Mallcy regrilaiion^ 
MS V^rclN 13^ 1^1 I aoi naming ths -fol losing to serve as a 
comoitice to cor>8l^er tbe pto|x&ded chdnj^tss In John^n^O^I^lley 

I* Mr- Ceor&e Scott » be}>uty Director 

&IA E^ucdU.on Pra^dwfts^ Chairman 
2« tOr* Charie.^ /Ucu;ond» Chief 

£c3nch 0i fvlbLic School Acfil&tencc« EIA 
3. tfte- erice Lay^ clilc£ 

Division c^^ E^ksca^tloival A&{fi5L£GC0, &I& 

l>ivi6lou of iRtumal £Lervlce£L, 

lo addition* Z will n&k a ttedber of the eiaff <>f the SaliclLor^it 
cHlc^ X& t^rve. i» t!bL& conaiitteQ, thect t^o c&a be 5vre.ot t\xeir 
Q|>proyfii c£ the lenity of the chaogcd* 

7h« ccfmAtia» havQ aa tt« concerns tke follcvln^i 

1«> St«xiy all recosatendatlotis atd coraenta received 
£QlIov>3in^ pu1^icd&i6^ ca^ the fccpt>sftd chang«&6* 
^dev CoD&lc)er t!he proposed CF£% chdn^^S end cho proj.'Cf^dd 
ISJA a««BttSkl c»n^es tqaSl^bSS detemolDa^ i^hct^ec 
pertiona ns^v p;&rt of th« oic^i ahould tba aado a 
p&rt of the CPR. 

3* ilcJrcrft the proposed CPR and nanuat changes » sivins 
careful consideration to comn^ncs f rt>i» ^11 sowrces^ 

4* Cteke ^^oii^'tile ta all persozia or jgrcups Wx> co&MOted 
on tS^ pro(o^£ii cban^es a copy of the ncvr <traCty and 
jg£ve them suTf icicnit ti»i to agcin respond* 

The coTMittee is asked to hes.iu its work ai^ doon aa poasible. 

Sumacs /I "^h^^ov^-f-^^ 

Citron 500 ^ ^ ^ . 

S»v^:''i CotoPDioaioncr o£ Indian Affairs 

Corjn:i55ioncr*s 2? , JZj 
Iriailrood 

gRJC i:Q:arlch:ti> 3/14 
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United Slates Dc] >:irt:mejU of thc^ Intcripi 

nUUL.M */l INDIAN M l AlUS 
WASIIiNCiTON, i). C:. 20245 



June 28, L974 

Dr. William J, Benham 
Administrator, Indian Education 

Resources Center 
Bureau of Indian Affairs 
Albuquerque, New Mexico 87103 

Bear Sir: 

We are enclosing for your review and consideration proposed nev; 
regulations for the Johnson-O'Malley Program to replace 25 CFR, 
P.nrt 33, This proposed regulation is a result of comments made 
by .you and others to our draft revisions of the Johnson-O'Malley 
regulations, dated January 2, 1974* Our purpose in revising 
the regulations is to assure that the Johnson-p'ilalley program 
meets the needs of Indian people as Indian people themselves 
determine. 

In order to submit a revision in time for publication, we are 
asking that you let us have your comments, suggestions, or objec- 
*tions to the proposed regulations no later than July 29,, 1974« 
Please address your remarks to Dr, Clennon E, Sockey, Director of 
Education Programs* Enclosed is a self-addressed envelope for 
your convenience. 

.We appreciate your assistance in this matter which is of such 
great importance to Indian people. 

Sincerely yours, 




Commissioner of Indian Affairs 



BUREAU OF INDIAN AFFAIRS 
RECEIVED 

75 JUL 0-^1974 



ALBUQUERQUE 
INDIAN EDUCATION .lECODnC^S ClNTER 



Saw- Encr^^ and You Scrvt' Anwricr,! 




PROPOSED REGUIJVTION 6/28/74 



Proposed Revision Part 33, Chapter I, Title 25, Code of Federal 
Regulations to read as follows: 

Part 33 - Special Programs for the Education of Indian Children 
Section 

33.1 Definitions* 

33.2 Contract Eligibility. 

33.3 Community Participation. 

33.4 General Requirements for Contracts. 

33.5 State School Laws. 

33.6 Public School Use of Federal Property. 

AUTHORITY : The provisions of this Part 33 issued under Sec. 3, 48 Stat. 
596, as amended; 25 U.S.C. 454, unless otherwise noted. 
'I 33.1 Definitions . 

Whenever used in this part the terms defined in this section shall 
have the meaning herein stated: 

(a) "State" means a State of the United States of America or any 
subdivision thereof. 

(b) A "school District'' is the local unit of school administration 
as defined by the laws of the state in which it is located. 

(c) An "Indian'' is an individual either of 1/4 or more degree of 



Indian blood or a member of a tribe, band, or other organized group of 
Indians, including Alaska Natives, which is recognized by the Secretary 
of the Interior as being eligible for Federal Services tliroughout the 



\ 



United States. 
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(d) An ^'Indian Advisory School Board" is a board elected by Indian 
parcnt.s within a school district to plan,* program, review, and evaluate 
programs for the education of eligible Indian students^ 

(e) "Commissioner" means the Commissioner, Bureau of Indian Affairs. 

(f ) ".Basic support payments" means payinen4ts^jnade_in support of 
school operational costs in order to meet minimum educational standards 
established by the State. 

(g) "Special and Supplemental" programs are to meet the special 
needs of Indian students which may result from the financial status of the 
parents, or from cultural and language differences, or other factors, so 
that Indian students can receive the maximum benefit from the basic 
educational program* 

(h) An "Indian Corporation" is a corporation which is wholly controlled 
by Indian shareholders and which is chartered under State law, under Tribal 
authority, or a federally chartered corporation under the Indian Reorgani- 
zation Act, 25 U.S.C, 1477. 

(i) An "Educational Plan" is a plan for the programmatic accounta- 
bility and expenditure by an Educational Agency under a contract for the 
education of eligible Indian students under this. part. 

(j) "Educational Agency" means any state, school district, intertribal 
corporation, Indian corporation direcLly engaged in providing educational 
services, or any public or private In dian contro lled school or institution. 

(k) The Johnson-O'Malley Act means the Act of April 16, 1934, 48 Stat. 
596, as amended by the Act of June 4, 1936, 49 Stat. 1458, 25 U.S.C. 
§452-454. 

(1) "Secretary" means tlie Secretary of the Interior. 
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^^^■^-COPY miLABLE ' 
(m) "Area Director," means the officer in charge of a Bureau of 

Indian Affairs Area Office. 

I 33.2 Contract Eligibility . 

(a) Contracts may be entered into under the provisions of the Johnson- 
O'Malley Act with any educational agency for the education of Indian chil- 
dren in kindergarten through grade 12. 

(b) All funds appropriated for expenditure under Part 33 shall be 
apportioned annually among the states and among the educational agencies 
within each state on an equitable basis. (1) All such funds shall be 
apportioned among all states on the basis of the number of eligible students 
for whom funds are sought, with allowance being made for the actual cost of 
delivering educational services in each state. For the purpose of determin- 
ing the actual cost of delivering educational services in each state, the 
Commissioner shall refer .to the average per-pupil expenditure of each state. 
(2) Absent extraordinary or exceptional circumstances, funds allocated 

for educational agencies shall be apportioned to the agencies so that each 
contracting educational agency will receive approximately the same amount 
for each eligible Indian student. The Commissioner may make exception and 
authorize a contract with an educational agency having special cultural, 
social, linguistic, or educational needs which provide the agency with more 
than the average per pupil sum received by educational agencies. 

(c) The contracts may authorize payments for educational programs in 
two categories in the following priority: (1) In payment for the costs 
of providing special or supplemental programs to meet the special needs of 
Indian students, as determined by the Indian Advisory School Board, which 
may result from tJie financial status of the parents, or from cultural and 
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language differences, or other factors, so that Indian students can 
receive the maximum benefit from the basic educational programs of a 
school* (2) In support of a basic state school program offered to all 
students, to meet educational standards established within the state, 
only if authorized by the Educational Plan, in writing, and only under 
extraordinary or exceptional circumstances. The contracts may authorize 
payments for basic program aspects only upon satisfac ory proof of all the 
following: (a) a reasonable tax effort; (b) exhaustion of all other 
sources of financial aid, including P,L« 874; and (c) a high percentage 
enrollment of eligible Indians. 

(d) Equal educational opportunities: (1) Contracts shall specify 
that all state school districts receiving funds unde^ the provisions of 
this part shall provide educational opportunities to all Indian children 
within that school district on the same terms and under the same conditions 
that apply to all other students. School districts receiving funds under 
this part must insure that Indian children receive all aid from the State, 
and other proper sources other than this contract, which other schools in 
the district and other school districts similarly situated in the state 
are entitled to receive. In no instance shall there be discrimination 
against Indians or schools enrolling such Indians. (2) When informed by a 
complaint or through its own discovery that possible violations of Title VI 
of the Civil Rights Act of 1964 exist within a state school district 



receiving Johnson-O'Malley aid, the Department of the Interior shall, in 
accordance with Federal requirements: (i) notify the Department of Health, 
Education and Welfare of the possible violation of Title VI and pursuant 
to Memoranda of Understanding between the Secretary of the Interior and 
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the Secretary of the Department of Health, Education and Welfare conduct 
an investigation into the matters alleged, (ii) If the report of investi- 
gation conducted by the Department of Health, Education, and VJelfare in 
(i) above discloses a failure or threatened failure to comply witli this 
part, and if the noncompliance or threatened noncompliance cannot be 
corrected by informal means, compliance with this part may be effected by 
the suspension or termination of or refusal to grant or to continue finan- 
cial assistance under the Johnson-O'Malley Act or by 'any other means 
authorized by law. As delineated in 43 CFR Sections 17.1, 17.8 and 17.9, 
sucli other means may include reference to the Department of Justice with a 
recommendation that appropriate legi.J. proceedings be brought by the United 
States to secure compliance or by formal hearing before the heai of the 
bureau or office administering the federal financial assistance, or at his 
discretion, before an administrative law judge designated in accordance with 
section 11 of the Administrative Procedure Act. The Secretary of Interior, 
may, by agreement with one or more other Federal departments, provide for 
the conduct of consolidated or joint hearings as prescribed in 43 CFR 
Section 17.8(c). 

(e) Programs conducted through contracts under this part must be 
designed' for the exclu sive benefit of eligible Indian students. 
I 33.3 Conmiunity Participation . 

(a) Parental involvement at the local level is an important means of 
increasing the effectiveness of programs provided by funds under this 
part. Accordingly, it is the policy of the Commissioner, in regard to funds 
contracted under this part, to require the maximum participation by the. 
conimunity affected. Contracts shall provide that this participation shall 
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include, but shall not be limited to, the provisions of this section. 
In the case of contracts with Indian Corporations all provisions of this 
part relating to Indian Advisory Boards shall be required, 

(b) Each educational agency having a contract under this part shall 
work with the Indian Advisory Board established for each school community 
involved pursuant to subsection (c). Each educational agency shall, subject 
to the limits prescribed in its contract, make available part of its 
Johnson-O^Malley funds for conducting elections of Indian Advisory Boards, 
for attendance of members of Indian Advisory Boards at state-wide meetings, 
workshops, board training and for other reasonable expenses incurred by an 
Indian Advisory Board in relation to its duties and in the planning, devel- 
opment, evaluation and monitoring of programs funded .under this Act. 

(c) All Indian Advisory Boards shall be nominated and elected by 
procedures determined by the Indian community affected. Each Board shall 
file a copy with the Area Director of its organizational papers and by-lav;s, 
together with a list of its officers and members, including their current 
addresses. Members of the Board shall be elected by the Indian people in 
the community affected, and where the program or project will serve 
secondary school students, Indian , secondary school students. Election of 
members shall not limit the cont.>uing participation of the Indian community 
in the operation and evaluation of the program. 

N (d) Each Indian Advisory Board shall be authorized to; (1) make an 
initial assessment of the needs of Indian children in the community affected, 

(2) participate in negotiations concex*ning contracts under this part, 

(3) participate in the planning, development, evaluation, and monitoring of 
programs, (4) hear complaints by Indian r»t:ud<?nts and their parents, 
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(5) meet rc{>ularly with the professional staff serving Indian children 

and v;ith the local educational agency, (6) hold Board meetings at least 

once a month which arc open to the public, (7) approve all programs and 

expenditures of funds before contracts are concluded with educational 

agencies, (S) establish rules for conducting^^^t^^jiiee^ti and (9) have 

such additional pov/ers as are consistent with, these regulations. 

I 33.4 General Requirements for Contracts * 

(a) E ducational Plan . To become eligible for consideration to obtain 
a contract, an educational agency must formulate an educational plan and 
submit it to the appropriate Area Director. Such plan shall become a part 
of any contract awarded. Programs shall be designed to meet the special 
needs of Indian students, which may result from the financial status of 
their parents, from cultural and language differences, or from other factor 

(b) Budget Estimates and Financial Information . Each educational 
agency must submit to the Area Director such budget information as is 
necessary in order to determine eligibility to contract for the funds 
requested. If funds are sought for basic support services, the contractor 
has the burden of meeting the standards set out in 33#2(c}. 

This information shall include records of receipt of funds from all 
sources, and if a state educational agency requests supplemental funds for 
special need programs, shall specify line items in each school dirtrict's 
program for which funds from this program are to be expended. When supple- 
mental funds are sought, full information on programs funded from other 
supplemental sources shall be furnished. In every case where a contract 
is awarded for basic support, formal written findings shall be made by 
the Area Director and incorporated into the contract. 
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(c) Report: i.np, . Information shall be furnished by the education agency 
as to the type of expenditure for which reimbursement is sought under the 
terms of the contract. An adequate accounting system shall be maintained 
that enables identification and audit of expenditures of funds contracted 
for under tjiis section. ^ 




(d) Educa tiona 1 Standards . Contracts shall provide that the minimum 
educational programs required by established State standards must be 
maintained. 

(e) Staff . In contracts where special or supplemental programs are 
funded, a provision must be included in the contract that special consider-' 
ation for the selection of personnel shall be given to those individuals 
with special expertise in the areas of Indian culture, customs, society, 
history, and language, etc. In the^ie areas, academic qualifications need 
not be a factor. 

,(f) Inspection of Prof^rams . Educational agencies, including schools 
operated by them, receiving funds shall be open to visits for purposes of 
program audit and inspection by duly accredited representatives of the 
Federal government and the Indian Advisory Board. The Educational Agency 
shall furnish the Area Director with a detailed report describing the 
accomplishments during the previous school year, due before October 15 
each year, which shall contain an evaluation of the effectiveness of the 

program. The Area Director shall audit program effectiveness and the 

\ 

% 

financial expenditure for each such contract during the first half of each 
contract year. The records involved in any claim or ■ expenditure which has 
been questioned shall be further maintained until final determination has 
been made on the questioned expenditures by the Commissioner. 
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(g) Each con-tract-shall include provisions that tlie Educational 
Agency will comply in full with the requirements concerning com:nunity 

participation, as set forth in subsixtiori 33.3 of this part. 

(h) The contract shall provide that Educational Agencies receiving 
funds will be open to visits and consultations by duly-accredited reprciscnt 
atives of the federal government, by parents in the community, and by 
tribal representatives. ^ 

(i) Copies of all contracts, records, reports, budgets, budget 
estimates, plans, and other documents pertaining to the administration of 
the program shall be made available by the Educational Agency to each 
member of the Indian Advisory Board. Such docunents shall be made availabl 
upon request, to members of the public by Educational Agencies and local 
school officials for inspectiont Educational Agencies and local school 
officials shall provide, free of charge, single copies of such documcrts 
upon request. 

I 33.5 State School Laws . 

s 

State employees in those states where P.L# 280, 28 U.S.C. s 1360 and 
25 U.S.C. s 1311, does not confer civil jurisdiction may be permitted to 
enter upon Indian tribal lands, reservations, or allotments if the duly 
constituted governing body of the tribe adopts a resolution of consent, 
for the purpose of: (a) Inspection of educational conditions in the public 
schools located thereon; (b) to enforce state compulsory school attendance 

laws against Indian children, parents, or other persons in loco parentis, 

\ s 

s 33.6 Use of and Transfer of Federal Property . 

The use of federally-owned facilities for public or private school 
purposes may be authorized when not needed for Federal activities. Transf 
0*1." title to such facilities may be arranged under the provisions o£ the 
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Act of June 4, 1953 (67 Stat. 41). 



(a) Insurance covering nonexpojidable- property: When nonexpendable 
Government property is turned over to public or private school authorities 
under a use permit, the permittee shall insure such property against 
damage by fire, windstorm, vandalism, snow, a n^kXjjr na do i n amounts and 
with companies satisfactory to the superintendent or officer in charge of 
the Indian agency responsible for the property. In case of damage or 
destruction of such property by fire, windstorm, vandalism, snow or 
tornado the insurance money collected shall be expended only for repair 

or replacement of property; otherwise, insurance proceeds shall be 
remitted to the Bureau of Indian Affairs* 

(b) Maintenance of Buildings: The permittee sha-ll maintain the 
property in a reasonable state of repair consistent with the intended use 
and educational purposes. 
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Hemorsztdums 

TOt JOH Task Force (See Below) 

FBDM: George D. Scott 
SUBJECTt JOM Tesk Force Meeting 



BUREAU OF INDIAN AFFMRS 
- RECBVEO 

JUL 2^19?^ 

IHDIAUEOUCATIOH RESOURCES CENTER 



There are several things I feel ve should be ccvnslderlng prior to 
our loeetlng on July 29 # Please give serious thought to the problems 
facing us so that ve can be prepared to exchange ideas and recom- 
siendations for guidelines^ foraatSf data collection and retrieval 
system, reporting fomats, and plans for orientation and training 
sessions for BIA field staff » JOM Parent GonEnittees and JOM contractors* 
In developing these recommendations please keep In mind the JOH 
regulations under tdhlch ve vill be operating* 



I am asking that Brlce Lay^s staff compile Information and copies of 
materials used presently by the Area Offices in the administration of 
the JOH progranu This material will Include evaluation forms^ tnonltoring 
tovmsp follow-up forciSy criteria for establishment of eligibility for 
target populations^ cooperative arrangements betveent the participating 
States and BIA Area Offices* 

If yon have any suggestions or reconmendatlona per;cainlng to our prior 
preparation for this meeting pidase contact x&e as soon as possible. We 
mxB looking forward to a very productive working Mating* 

Director , Indian Education Pro grans 

C« Richmond 
B« P^pan 
p* Cao^anelll 
£• Holcagrea 
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